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To the Bank 
Portfolio Officer 


‘THE management of the Govern- 
ment securities portfolio is a major 
problem in banking operation today. 

The complete facilities and excep- 
tional service of our 


U. S. Government 
Bond Department 


have been of value to officers of many 
banks throughout the country in the 
review of holdings, the selection of in- 
vestments, and in market transactions. 
We shall be pleased to have you 
consult with us regarding your U. S. 
Government portfolio problems. 


Guaranty Trust Company 
of New York 


Capital Funds, $287,500,000 


140 BROADWAY 


FIFTH AVENUE AT MADISON AVENUE AT 
44TH STREET 60TH STREET 





“INFLATION DANGER EXAGGERATED’— 
Ways and Means Committee 


N its report recommending only $2,- 
140,000,000 of new taxes, the House 
Ways and Means Committee states that 
“from a revenue standpoint, the need for 
additional taxes apparently has been ex- 


aggerated.” This is 
an irresponsible 
statement: When the 
federal deficit is at 
the rate of 1 to 1% 
billion dollars week- 
ly it is impossible to 
“exaggerate” the 
“need for additional 
revenues.” We have 
reached a stage at 
which many persons 
think that billions 
can be tossed around 
with impunity mere- 
ly because a disas- 
trous price inflation 
has not yet occurred. 
Nothing could be 
further from the 
truth. These billions 
of dollars are creat- 
ing a cumulative 
pressure which could 
break the dikes at 
the least expected 
moment. A change 
in the psychology of 
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“Inflation Flood Control’ 
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the people; fears generated by unwar- 
ranted rumors; another major increase 
in wages or farm prices—these or any of 
a host of other factors could put the 
match to the inflation powderkeg. To 


find that revenues 
are at a higher level 
than anticipated or 
that spending is low- 
er is no justification 
for failing to cover 
as large a propor- 
tion of expenditures 
as possible out of 
current taxes. De- 
spite the probability 
of a sharp cut in the 
federal deficit, the 
House Ways and 
Means Committee 
tax program falls 
far short of the in- 
crease that should 
and must take place. 


The Committee al- 
so stated the current 
inflationary gap is 
small in magnitude 
compared with the 
grand total of more 
than $100 billion of 
accumulated savings 
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in the hands of individuals. But how 
did this huge and abnormal volume of 
savings accumulate? It has resulted di- 
rectly from the failure to levy heavy tax- 
es to siphon off the excess incomes of the 
past few years. The cause has been the 
deficit; the effect has been the savings. 
Yet the Committee, in its attempt to ex- 
plain away its own inadequate program, 
attempts to divert attention away from 
the basic problem. These huge accumu- 
lations of savings present a serious prob- 
lem and one that may be especially acute 
during the post-war period. The problem 
now is to limit the further accumulation 
of these savings. But this is the very 
task which the House Ways and Means 
Committee has shirked. 


MISLEADING 


T is an old saw that “figures some- 

times lie and liars sometimes figure.” 
Many of the estimates made by oppon- 
ents and proponents of various national 
policies have been highly misleading. A 
few weeks ago, one argument advanced 
by the opponents of higher taxes was 
that the cost of the war would be sharp- 
ly below budget estimates because the 
Army had cut its spending by $13 bil- 
lion and the Navy by $5 billion. Sub- 
sequently, the Bureau of the Budget 
branded these items as “misleading” and 
pointed out that actually the Army “sav- 
ings” would be spread over several years 
while the Navy would spend more than 
was estimated. 


The subsidy battle gives us another 
example of these “quasi-statistics.” The 
OPA administrator has estimated pub- 
licly that the elimination of a billion dol- 
lars of rollback subsidies (not to be con- 
fused with differential subsidies) would 
mean a rise in living costs of $15 bil- 
lion. Even superficial analysis reveals 
that actual savings would not be much 
larger than the subsidies paid. A third 
illustration is provided by newspaper ac- 
counts of the S.E.C. report concerning 
post-war reserves. According to one 
leading newspaper and a bank publica- 
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We may delude ourselves into believing 
that we can be wealthier by failing to 
pay higher taxes now. But the payment 
must be made sooner or later. The 
“wealth” we are accumulating is paper 
wealth, not real wealth. There are no 
real earning assets behind much of these 
paper claims. To the extent that they 
are allowed to increase unnecessarily now 
their value will be reduced later by rising 
prices. Moreover, these price increases 
will lower the real value of all savings 
and of the corpus and incomes of estates. 
Trustees and beneficiaries have a vital 
interest in this matter, being among the 
main sufferers of timid tax action now, 
but none who have savings—including 
patriotic war-bond buyers—are immune. 


STATISTICS 


tion, the quantity of these reserves in- 
creased 2800% from 1939 to 1942. The 
use of such percentage increases gives 
a completely erroneous—and very dan- 
gerous—impression of the real condition 
of these reserves. Naturally, since 
practically no reserves had been estab- 
lished in 1939 (there was no reason to 
do so), the proportionate increase ap- 
pears to be phenomenal. A much more 
impressive picture could have been drawn 
by comparing 1942 with 1938. Since 
total post-war reserves in that year were 
only $532,000, the increase up to 1942 
was 100,000%. Apparently somebody 
missed a good bet to be really sensa- 
tional. 


Turning to a fourth field, the statis- 
tics of strikes may be recalled. They 
show the importance of strikes in terms 
of the number of days workers don’t 
work. On this basis, it is possible to 
show that only a small fraction of 1% of 
all working time is lost. But such figures 
are meaningless. Strikes at key spots 
in the industrial system slow up activity 
in many other areas. Thus, the recent 
coal strike soon was reflected in a lower 
rate of steel activity. Finally, it may be 
noted that the C.I.0. has been using in- 
come figures to prove that capital has 
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been making enormous profits out of the 
war while labor has been losing ground. 
To develop this remarkable theme, gross 
corporate profits are shown as $23 bil- 
lion or about 4 to 5 times the pre-war 
level. The C.1.0. fails to mention, how- 
ever, that this total is reduced imme- 
diately by the payment of almost $16 bil- 
lion in taxes and will be reduced further 
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as the result of contract renegotiation. 
The use of these misleading statistics by 
partisan groups is to be expected and we 
therefore should be on guard against 
them. But when this is done by govern- 
ment officials, as is true in several of the 
cases cited above, they serve to spread 
discord among groups, with consequent 
injurious effect to the entire nation. 


NOMINAL POST-WAR RESERVES 


HE transition back to peace will 

necessitate large expenditures for re- 
conversion of plants by many companies. 
Unless adequate provision is made to 
meet these expenses many firms will find 
themselves in financial difficulties with 
an adverse effect upon employment as 
well as profits. Although there has been 
much discussion of the desirability of 
establishing post-war reserves, for this 
and other purposes, there has been little 
summary information available concern- 
ing the extent of such accumulations. 
The recently published “Report on Corpo- 
rate War and Post-War Reserves, 1939- 
1942” by the Securities and Exchange 
Commission, therefore, is a valuable con- 
tribution. 

This study shows the reserves ac- 
cumulated by the five largest companies, 
as measured by 1939 sales, in each of 50 
major industries (excluding aircraft). 
Only 146 of these 250 corporations estab- 
lished any post-war reserves. Up to the 
end of 1942, the reserves of these com- 
panies aggregated $515,000,000. As the 
following table shows most of this 
amount was set aside in 1942: (000,000 
omitted ) 


1939 
1940 
1941 204.7 
1942 514.6 


The companies examined held 35 to 
40% of the total corporate assets of 
manufacturing, merchandising and ser- 
vice industries in the United States and 
included practically all the major holders 
of war orders. It is unlikely, therefore, 
that the excluded companies, except pos- 


$ 18.6 
62.8 


sibly the aircraft industry, have estab- 
lished significant amounts of reserves— 
especially since smaller companies are 
less likely to make such provisions. It is 
probable, consequently, that the aggre- 
gate post-war reserves set up by all in- 
dustry fall short of three-quarters of a, 
billion dollars—a comparatively nominal 
sum. A detailed analysis of the accounts 
established shows that more than one- 
third of the total was specifically set 
aside for inventory losses, renegotiation 
and taxes. Possibly additional funds for 
reconversion may be available because 
this group of companies did not pay out 
as dividends $2.5 billion of its earnings 
from 1939 to 1942. 

It has been alleged on numerous occa- 
sions that large corporations have been 
understating their profits by substantial 
amounts through the creation of such 
special reserves. The S. E. C. data do not 
support this allegation. These companies 
had net income of $8.1 billion and only 
642% of this amount was set aside in 
special reserve accounts. 


It is certain that many companies have 
made inadequate provision for post-war 
reconversion and other costs. And since 
we have no estimates of the cost of re- 
conversion it is impossible to know 
whether the reserves accumulated will be 
adequate. There is urgent need for an 
industry-by-industry estimate of post- 
war financial requirements. Possibly the 
Committee for Economic Development 
with its extensive network of committees 
throughout the country can gather these 
data which would appear to be an indis- 
pensable prerequisite for any intelligent 
planning and legislation. 





HE Bureau of the Budget reports 

that total war spending will be re- 
duced to $92 billion from the $100 bil- 
lion estimated in the President’s budget 
message. Most of this saving will be 
made by the Army which, partly because 
of a reduction in its contemplated size, 
will be able to cut its rate of spending; 
expenditures by the Navy are expected 
to be increased moderately. 

An examination of the rate of spend- 
ing thus far indicates that such a sub- 
stantial reduction in the rate of spend- 
ing is highly probable. During the first 
five months of this fiscal year the aver- 
age monthly war spending has been about 
seven billion dollars. To attain the orig- 
inal estimate of $100 billion, it would be 
necessary to spend $65 billion or about 
$9.3 billion monthly for the next seven 
months. This would be an average in- 
crease of about one-third—a highly un- 
likely development on top of the huge 
expansion in production to date. Thus, 
the decline estimated by the Budget 
Bureau may even be exceeded. 

The combination of lower spending 
plus higher revenue, due mainly to the 
adoption of the pay-as-you-go plan, will 
result in a substantial reduction in the 
budgetary deficit. Last January, a deficit 
of $74 billion was anticipated. The re- 
duction in spending plus an increase of 
six or seven billions in revenue (larger if 
a new tax bill is adopted) will reduce 
the deficit to $57 billion. While this is a 
tremendous amount, it would be com- 
parable to the $56 billion in the fiscal 
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FISCAL PICTURE IMPROVES 


year 1942-43. Such a development would 
reduce considerably the inflationary pres- 
sure because to a large extent the lower 
deficit will make possible a smaller 
amount of bank financing. That this 
drop in bank financing may be consider- 
able is indicated by the following data. 

In the fiscal year 1942-43, approximate- 
ly half of the increase in total govern- 
ment debt was acquired by the commer- 
cial banks and the Federal Reserve Sys- 
tem. During the current fiscal year the 
proportion raised from banks will be con- 
siderably smaller if the deficit is reduced 
as indicated. The Third War Loan drive 
yielded about $19 billion from non-bank- 
ing sources while an additional $14 bil- 
lion is anticipated in the Fourth War 
Loan drive scheduled for January-Febru- 
ary 1944. To this total must be added 
sales of U. S. Savings Bonds of at least 
an additional $8 to $10 billion this year. 
On the basis of these sales to non-bank 
purchasers, the banks would be called 
upon to finance only about $15 billion, or 
one-fourth of this year’s deficit—a sub- 
stantial improvement over last year. 

It is frequently pointed out that Eng- 
land and Canada are financing about one- 
half of their expenditures from current 
taxes. As a result of the projected re- 
duction in war spending, the ratio of 
taxes to current spending in this country 
would exceed 42%. Although this would 
represent a substantial improvement in 
the fiscal picture and would reduce the 
inflationary pressure from this source, 
additional taxes are required. 


FISCAL LEADERSHIP 


HY has it been possible to develop a 

more effective fiscal policy in Can- 
ada and Great Britain than in this coun- 
try? A partial explanation is found in 
strong leadership by the executive branch 
and the fact that specific revenue pro- 
posals are submitted to the legislature 
at the same time that estimates of ex- 
penditures are presented. New York and 


other states with the executive budget 
follow this principle with good results. 
There is every reason why the President 
should exercise a similar leadership here. 
If it is thought that this will represent 
an usurpation of power, it may be re- 
called that the President already is au- 
thorized to do this under the Budget and 
Accounting Act of 1921 which provides: 
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“If the estimated receipts for the 
ensuing fiscal year... on the basis of 
laws existing at the time the Budget 
(message) is transmitted, plus the es- 
timated amounts in the Treasury... 
available for expenditure are less than 
the estimated expenditures for the 
ensuing year... the President in the 
Budget (message) shall make recom- 
mendations to Congress for new tax- 
es, loans, or other appropriate action 
to meet the estimated deficiency.” 


THE WAGE RISE ROUTE TO 


' HE increase in wages granted to the 
coal miners has been followed, as was 
expected, by similar demands of other 
unions. So long as wage increases were 
permissible under the Little Steel form- 
ula, organized labor supported it. Now 
that most unions have obtained the 
maximum rise permitted under the 
formula, their leaders are fighting to 
eliminate it. At the same time railroad 
labor (non-operating employees) is re- 
fusing to accept a sliding scale increase 
in wage rates (from 4 to 10 cents per 
hour) and insisting upon a straight 8- 
cents-an-hour advance, as suggested by 
a special board but rejected by Judge 
Vinson, Director of the Office of Econom- 
ic Stabilization. This issue has been 
taken up in the Senate where a resolu- 
tion has been introduced favoring the 
8-cent-an-hour settlement. Judge Vin- 
son very rightly argues that adoption of 
this resolution will mean a further viola- 
tion of the Little Steel formula and make 
it impossible for the wage line to be held. 
A Congressional ban on subsidies, if 
finally made effective, would also con- 
tribute to greater demands by labor. 
William Green has testified that the elim- 
ination of food subsidies would mean a 
doubling or trebling of food prices in 
the next four to six months. Although 
this is a perfectly fantastic estimate, it 
is being accepted as gospel by many labor 
partisans and hence resistance against 
further wage increases will be weakened. 
It may be stated categorically that we 
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Our Presidents have not fully exer- 
cised this power. The current flounder- 
ing in tax matters, however, indicates the 
urgent need for strong leadership. It 
would be appropriate, therefore, if this 
reform were initiated with the Presi- 
dent’s budget message in January. Con- 
gress’ power to levy taxes is not in ques- 
tion, but when they fail to provide a 
realistic and courageous program they 
invite such necessary action by the Exe- 
cutive. 


UNCONTROLLED INFLATION 


are at one of the crucial crossroads in 
the battle against inflation. If the de- 
mands of labor are granted, it is certain * 
that farmers will insist upon higher 
prices and that business costs will be in- 
creased to a level where higher prices 
will have to be granted if losses are to 
be avoided in many cases. But this would 
merely bring us back to the relationships 
prevailing today—with one major excep- 
tion: Those who have fixed incomes and 
the white collar class, who have been ap- 
propriately described by the New York 
Times as the “forgotten millions,” would 
find the purchasing power of their in- 
comes still further reduced and would in 
many instances be afflicted with severe 
hardship. To the extent that labor im- 
proves its position it can only be at the 
expense of this and other unorganized 
or less powerful groups. 


The gain at best is but temporary. 
The lessons of history are clear; in a 
race between wages and prices, the lat- 
ter have always won. The men who are 
counseling labor to enter into this futile 
race are not leaders but “misleaders” of 
labor. Not only will labor lose this race 
but any temporary success is bound to 
contribute to a violent reaction, which is 
already under way as a result of public 
indignation against strikes and is reflect- 
ed in the many letters written home by 
our fighting men. 


Stabilization Director Vinson aptly 
summarizes the case against wage in- 
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creases as follows: “Rising wages, of 
course, mean rising incomes, and we 
should soon find ourselves faced with 
the same difficulty we had at the begin- 
ning—an excess of purchasing power 
over the goods and services available 
to meet the effective demand in the 
hands of consumers. It results in the 
inordinate growth of the public debt, 
the destruction of all fixed values, the 
dilution of the people’s savings, insta- 
bility in the financial structure, in so- 
cial conflicts of every pernicious var- 
iety—strikes and slowdowns, bitterness 
and discord. It is the broad highway 
to national disaster. That road we must 
not travel.” 


While there is no evidence that either 
the executive or legislative branches of 
our government will sincerely attempt to 
resist further wage increases, it has been 
suggested there is one development on 
the horizon which may play a vital role 
—the possibility of unemployment in the 
not distant future as war orders are re- 
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duced. Should this materialize, it may 
have a sobering effect upon wage de- 
mands. However, the past experience 
with some unions indicates that unem- 
ployment has not been a deterrent to 
higher wage demands and hence we can 
not be too optimistic about the influence 
of this factor. 


There is only one way to stop the in- 
flationary spirial which would follow 
further general wage increases and that 
is for the President and Congress to say 
no—and to mean it. This is an election 
year but there is one issue with which 
we cannot play politics—and that issue 
is Inflation. Its shattering impact upon 
all of our lives makes it vital that along 
with the conduct of the war, the conduct 
of the battle against inflation must be 
bi-partisan. If we lose this battle we can 
easily lose the peace, and spend vital en- 
ergies that should be devoted to war pro- 
duction in a greedy scramble for personal 
gain that would make every fighting man 
heart-sick. 
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“Ask the Shawmut” 


When you need a Boston institution to 


handle Agency and Custodianship matters, 
it’s a sound plan to ask the Shawmut... one 
of New England’s oldest and largest banks. 
Your inquiry will be cordially welcomed. 


The National 
Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 
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DIGEST SECTION 


Highlights of discussions on current economic 
topics from leading publications and addresses. 


SALES TAX AND COMPANION ADJUSTMENTS NEEDED 


ROSWELL MAGILL 
Cravath, DeGersdorff, Swaine & Wood, New York: Former Under Secretary of the Treasury 


HE following modifications in the 

Federal tax structure should be 
made at once for the primary purpose of 
backing our price control program: 


1. Impose a general retail sales tax at 
a rate of 10%. 

2. Increase substantially the excise and 
sales taxes on luxury items. 

3. Raise the income tax exemptions to 
$1,000 for a single 
person and $2,000 
for a married 
couple, so that per- 
sons with less in- 
comes than these 
would pay only the 
sales taxes. 

4. Grant a lim- 
ited credit for in- 
come tax purposes 
for net annual sav- 
ings, in whatever 
form. 

A general retail 
sales tax imposed on 
all sales (except to 
the United States) 
without exemptions 
would strike more 
directly at the infla- 
tion problem than 
any form of income Sar 
taxes, for purchased 
goods would cost 
just that much more.. The consumer would 
realize, more directly than with any other 
form of tax, that purchases were being 
discouraged. The tax would not be very 
difficult to administer, certainly not more 
difficult than an income tax designed to 
raise a similar amount from the same tax- 


From address before the Academy of Political 
Science. 


Their New Stamping Ground! 


Courtesy of N. Y. World-Telegram & 
Scripps-Howard 


paying group. It would not be unduly 
burdensome to pay, for the instalments 
would be comparatively small and would 
be currently collected. Finally, the tax 
would clearly affect persons with incomes 
under $5,000, as it would persons with in- 
comes over $5,000. Since a greater part of 
small incomes than of larger incomes go 
for consumption, and less can be saved, the 
tax would be more burdensome — would 
more effectively dis- 
courage spending by 
persons with greater 
incomes. 

Our Federal tax 
system is now more 
largely composed of 
taxes other’ than 
sales taxes, than the 
taxing systems of 
the other great Eng- 
lish-speaking coun- 
tries. Of our total 
taxes, 18.8% are 
sales taxes, excises, 
and customs. In 
Great Britain, the 
corresponding figure 
is 29.6%; in Can- 
ada, 31.6%; in Aus- 
tralia, 36.6%. Even 
if the United States. 
imposed a 10% sales 
tax, the percentage 
figure of sales taxes, 
excises and customs. 
to total revenues would merely approximate 
that of Great Britain. 

The Treasury’s data, showing the location 
of the dangerous dollars, the present oper- 
ation of our tax system, and the composi- 
tion of the wartime tax systems of other 
English-speaking countries all point to the 
desirability of the imposition of a general 
sales tax as the best form of tax to back up 
our rationing and price control regulations. 


Newspaper Alliance 
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PEACE TIME JOBS 


ALFRED P. SLOAN, JR. 


Chairman, General Motors Corp. 


HERE are two approaches to post- 

war planning—stratosphere plan- 
ning, which attacks the problem from 
the top and is the planning of the spend- 
ers, and sea level planning, which at- 
tacks the problem from the bottom and 
is the realistic approach—the planning 
of the producers. Its foundation is the 
great force of individual initiative—the 
keystone of our system of free enter- 
prise. 

There is much confusion in our thinking 
concerning the problem of jobs. Some seem 
to believe that the number of jobs can be 
determined in the abstract by some arbi- 
trary method. Jobs are a result—not a 
means to an end. They are a result of the 
combination of capital, management and 
opportunity. The catalyst is a possible 
profit. The foundation is confidence in the 
future of enterprise as determined by na- 
tional economic policy. Therefore the fu- 
ture trend of job opportunities is deter- 
mined by the relationships of the compon- 
ent parts. An analysis of future possibil- 
ities involves a discussion of such relation- 
ships. ; 

We must define what we mean by “after 
the war.” There are two areas of time 
involved, very different in their economic 
background—tthe early years and the longer 
term. A period of great business activity 
has followed all great conflicts. All the 
circumstances point to a repetition of this 
pattern at the end of the present conflict, 
but on a greatly intensified scale. The real 
problem of the period of shortages will be 
to control the inflationary influences of an 
abnormal reservoir of purchasing power in 
the face of what will be at first extreme 
shortages of consumer goods. Unless some 
temporary controls are maintained until 
production develops a better balance and 
the law of supply and demand can operate 
freely again, the consequences may be truly 
disastrous. 

Can the period of shortages be used as 
‘an instrumentality to repair the damages 
of war and to accelerate rapidly the rate 
of increase in our national income, thus 


From address before the Economic Club of New 
York. 


re-establishing it permanently on a higher 
level and insuring a corresponding improve- 
ment in our standard of living? 


This is the most important question that 
faces business management. It would seem 
as if the answer would be found, first, in 
the willingness of management to take the 
initiative and assume the risk in adopting 
such business policies as would insure not 
only a maximum overall utilization of our 
existing economic resources—raw materials, 
manpower and plant capacity—but also the 
expansion of such resources to a level of 
production possibilities commensurate with 
the progressively higher income level de- 
sired. Second, it would demand a differ- 
ent attitude as to the problems of business 
on the part of government than has existed 
during the last decade. If the conditions 
are such that the enterprise system is un- 
able to meet in a practical and realistic 
way this challenge of high employment, 
then the people will demand political action 
although it is perfectly clear that this 
would never prove a solution. 


Increasing technical efficiency means we 
must provide an increasing number of job 
opportunities and in two ways. (1) devel- 
op new things to produce and (2) produce 
existing things at always lower prices. If 
we do not, there are certain to be fewer 
jobs available instead of more as the years 
pass on. 

What could be done to minimize the effect 
on employment of the transition from war 
to peace production and the later transition 
from the period of shortages to the long- 
range problems of the years ahead? 


Undoubtedly, the most dramatic attack 
on both these problems would be a govern- 
mental pronouncement of the nation’s firm 
belief in competitive enterprise and the 
profit motive as the keystone of the national 
economic policy, in such form as would 
carry conviction and hence serve to rebuild 
a foundation of confidence in the future 
of business. To illustrate, the government 
has an investment of more than 15 billions 
of dollars in wartime industrial plants and 
equipment. What could be more helpful 
than a declaration of policy that, aside from 
such plants as might be needed as a standby 
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for the future, the balance would be made 
available to private enterprise? 

The most vital question that faces the 
economy because of its long-pull implica- 
tions is whether, after the deferred accum- 
ulated demands for goods have been satis- 
fied, we can continue to maintain a rising 
national income with expanding job oppor- 
tunities. Or must we accept a shrinkage, 
perhaps an economic collapse? 

The answer involves five major points: 
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1. The policies of government toward 
enterprise. 

2. The intelligence with which enterprise 
conducts its affairs, not only as to itself, 
but in relation to the economy as a whole. 

3. Relations of business with labor. 

4. The success with which inflation is 
controlled during the war, and particularly 
during the period of shortages. 

5. Foreign relations as affecting inter- 
national commerce. 


POST-WAR RESERVES — WHEN AND HOW? 


O. N. LINDAHL 


Vice President, Carnegie-Illinois Steel Corp. 


HEN this war is over, industry will 

have the greatest reconstruction 
and reconversion job ever attempted. We 
must have the cash. or its equivalent, 
with which to do it. If we do not have it 
now, and fail to make provision now for 
such funds, many businesses will not have 
it then. The most effective way to do 
this is to create now adequate reserves 
for the post-war period. However, the es- 
tablishment of a reserve in itself means 
nothing unless it is backed up with cash 
or its equivalent—ear-marked, or trus- 
teed where necessary, for a specific re- 
serve so that it will be available when it 
is needed. 

There are many kinds of reserves to pro- 
vide adequately for the post-war period, 
including: 

1. Normal and accelerated depreciation 
and obsolescence. 

2. Amortization of plant facilities. 

8. Depletion. 

4. Deferred maintenance. 

5. Inventory losses to be absorbed by 
contracts terminated with inventories in 
process. 

6. The cost of reconversion of plants to 
peace-time activities and products. 

7. Possible losses in accounts receiv- 
ables, and especially from some sub-con- 
tractors. 

8. Anticipated charges against income 
as a result of contract renegotiation. 

There are also reserves to be created 


From address before the Controllers’ Institute 


of America. 


which are more or less new, but for which 
we now find it necessary to provide: such 
as, separation allowances and the cost of 
rehiring and retraining those war veterans 
who left our organizations. 


In addition, we will have other special 
problems, such as the losses we will exper- 
ience in disposing of inventories not re- 
quired for peace-time operation; the cost, 
perhaps of moving closer to new markets; 
future expenses, when not funded, such as 
pensions, accident and hospital expenses, 
and capital losses resulting from the dis- 
mantlement of marginal facilities now being 
operated as war measures. There will be 
other contingencies, as well as the very 
interesting subject of providing in one way 
or another the cash we may need to pur- 
chase any of the government-owned plants 
which are now being operated in the war 
effort. 


I think it is important now to consider 
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the ear-marking of that cash which has 
been set aside for a specific reserve—or to 
fund it by converting that cash into Gov- 
ernment bonds or other marketable secur- 
ities of a satisfactory nature, and by hold- 
ing that cash or those securities against the 
reserve account until it becomes necessary 
to reconvert those securities back into cash 
to make the expenditures for which the re- 
serve was created. 

While depreciation is recorded as an item 
of expense for the period, and is deducted 
from gross revenues, it does not represent 
an actual expenditure of cash at that time. 
The accumulation of these funds now is 
large, because they are based on expanded 
plant capacity, and in many cases, we are 
writing off this new plant capacity over a 
five-year period of time, thus further ac- 
celerating the building-up of these funds. 
We are witnessing a sharp increase in work- 
ing capital but this is really money owed 
to plant. 

It would be of very great aid to business 
if the necessity for such reserves were to 
be recognized in the Federal tax laws, par- 
ticularly since the law now operates to tax 
corporations on an amount greater than 
true income by the extent of this deferred 
maintenance. 


If deferred maintenance were to be al- 
lowed as a cost under the renegotiation of 
war contracts, it would increase such costs 
somewhat but not to any important degree 
percentagewise. However, it would have 
the highly desirable effect of leaving our 
industrial organizations in a much stronger 
position to enter the post-war period. And 
just as important, it would make it possi- 
ble to put our manufacturing plants in the 
best possible physical condition for post- 
war use. 


The preservation of capital structures 
and values is one of the basic objectives of 
business management, and the skill with 
which it is done, and the steps we take to 
preserve such values in the post-war period 
will go a long way toward determining 
whether our particular companies are going 
to survive this coming period of transition. 


a 


Sweden’s national debt has increased to 
a total of 9.1 billion kronor (about $2.3 
billions), or almost 4 times as large as in 
1939. Of this total, 6.7 billion kronor 
(about $1.7 billion) is funded, and of this 
amount 70% was subscribed to by the peo- 
ple. 
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CONTINUATION OF CONTROLS AFTER WAR 


HERBERT MORRISON 
British Home Affairs Secretary 


The close relationship established between England and this country 
during the war makes its post-war plans of considerable interest to us. 
Prime Minister Churchill and the late Sir Kingsley Wood, Chancellor of the 
Exchequer, are other prominent Englishmen who have recently announced 


the policy of continuing wartime controls. 


But it is probable that they do 


not go as far as Mr. Morrison in this direction.—Editor’s Note. 


URING the war we have learned to 

cope with many difficult problems by 
a system of control and organization 
which puts the whole resources of the 
community at the service of the national 
effort. If we are to avoid social and 
economic catastrophe after the war, we 
shall have to continue this system of con- 
trol, subject to suitable and sensible 
modifications for as long as abnormal 
conditions persist. There is no difference 
of opinion as far as the Government is 
concerned—or in responsible quarters in 
industry—on the broad principle, though 
each might have his own idea of what is 
involved in detail. 

Yet a government’s attitude is not 
enough. It has to be supported by a 
wide measure of intelligent public agree- 
ment. 

At the end of the last war the whole sys- 
tem of controls was thrown aside and the 
country entered a foolish period of boom 
and bust which paved the way for the 
erises of the depression and the follies of 
the late 1920s and early 1930s. 

Two reasons led the Government to scrap 
a valuable machine. First the business 
community was obsessed by the fetish of 
the return to normal. 

Second was the raging, tearing press cam- 
paign which echoed and amplified the ut- 
terances of the businessmen. Government 
departments which had succeeded in organ- 
izing the complicated wartime processes of 
national economic life were pilloried as 
nests of bureaucracy staffed by civil ser- 
vants whose incompetence was only equalled 
by lust for power. 

Now this is the essential point to re- 
member. The mistakes of 1920 were the 
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root causes of the slump and the chaos 
that followed. The failure of the Gov- 
ernment to steer the ship of state through 
the ups and downs of those early years, al- 
lowed it to drift into the grip of that cur- 
rent which eventually cast it on the rocks 
of war and nearly destroyed us all. 


After this war we shall face a situation 
in many ways resembling that of 1919. We 
shall be a weary nation. Controls and 
rationing will seem to be part of a grim 
and gloomy memory of war. Every one 
of the problems and difficulties of the early 
postwar period will be laid at the door of 
state control. 


But there will be certain things that 
these voices will not tell the country. Con- 
trol was imposed because it was essential 
to meet the crisis of war,-and a system 
of sensible rational management, without 
which we could never have met the crisis 
of war, has just as much to be said for it 
when we face the no less difficult crisis of 
peace. Under a system of public control 
Britain has shown itself capable of pro- 
ducing the most tremendous effort in his- 
tory, and of surmounting the gravest dan- 
ger ever faced. 


There will be certain fundamental neces- 
sities in the policy for postwar years. Be- 
cause goods will be short and purchasing 
power high, the power to spend will have 
to be controlled by taxes and public self- 


restraint through saving. Neither taxes 
nor savings may need be at the wartime 
rate, but they will be above the prewar 
normal. Secondly, as long as there are 
shortages, rationing must continue, both 
in industry and in shops. As far as con- 
sumer goods are concerned, the principle 
of share-and-share-alike, which has served 
so well in the war, will have to continue. 
Materials for industry, if in short supply, 
will have to be directed under public control 
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to points where they are most needed. 
Thirdly, industries in need of help will have 
to stay under public control. We cannot 
have industries calling for the help of the 
state to reorganize or reestablish them- 
selves, or borrow on special terms for re- 
equipment, and expecting at the same time 
to go gallivanting on their own. 

On the positive side of public control and 
use of state power is the adoption of a 
program for full prosperity under the 
necessary measure of public guidance and 
control. Besides plans for full employment, 
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we need a program of increased and more 
efficient productivity for industry and agri- 
culture. 

If it is true that abandoning controls 
would be fatal, it is also true that strength 
and wisdom in continuing a policy of na- 
tional economic self-discipline offer a chance 
to begin the re-fashioning of economic life 
on an altogether better basis. The transi- 
tional period after the war can and must 
be something more than a mere marking 
time. It can and must be a period of action 
and preparation. 


FEDERAL TAX POLICY AND CORPORATE SECURITY 


PAUL W. ELLIS 
Economist, National Industrial Conference Board 


NUSUAL wartime productive activ- 

ity tends to intensify the cyclical ex- 
perience of some industries. The ma- 
chine tool industry, for example, is build- 
ing lathes and other tools for war use 
that will virtually destroy the post-war 
market of the industry for some years. 
Yet the entire personal income of the 
industry is being taxed at war rates with 
the privilege of carrying back the losses 
of only two post-war years and applying 
them against so-called war profits. Some 
corporations will have expensive prob- 
lems of reconverting their plants from 
wartime production to peacetime produc- 
tion. Others, like the machine tool in- 


From address before the Controllers Institute 
of America. 
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dustry, will have to maintain their pro- 
ductive capacity at a level in excess of 
current demand in anticipation of a re- 
covery of their normal business at some 
future time. Numerous other costs of 
post-war readjustments could be listed 
including, in particular, the cost of re- 
developing post-war markets. These 
foreseeable costs have tended to drama- 
tize the necessity for post-war reserves. 

The experience of the late depression has 
indicated, in terms that tax makers should 
have no difficulty in understanding, that 
corporations in some industries must make 
high profits in good years in order to show 
any profits at all over a long period of 
time. 

Long term net income after taxes must 
provide the basis for decision governing 
the expansion of productive facilities. In 
the absence of any assurance that the 
cyclical character of profits and losses will 
be ended, annual computations of profits 
are not even good estimates as bases for 
long term planning unless reserves are first 
deducted to allow for a reasonable expecta- 
tion of loss years. 

Unless taxes are to have serious effects 
upon the productive policies of our econ- 
omy, there must not be a discrepancy be- 
tween the estimates of income that are 
used for tax bases and the estimates of 
income that are used in determining bus- 
iness policies. The most serious aspect of 
price renegotiation to corporate taxation 
is the unreliable nature of current profit 
estimates. Accuracy and the determination 
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of profits is impossible at any time unless 
there is a beginning to the transaction or 
group of transactions which is not at all 
affected by prior operations, and a liquida- 
tion of the operation or operations which 
eannot affect any future business process. 
Since corporations are normally not li- 
quidated at the end of every calendar year, 
a mathematically precise computation of 
profits is also normally impossible notwith- 
standing the fact that the use of figures in 
annual operating statements gives the ap- 
pearance of precision. 


In view of these facts, three changes in 
our tax laws are essential to bring tax 
computations into line with sound business 
planning. First, reserves for contingen- 
cies must be deductible in computation of 
taxable income. 


Second, whatever computations are made, 
errors in estimates are inevitable. Pro- 
visions for carrying losses back and carry- 
ing losses forward are, therefore, essential, 
at least in tax computations in order to 
correct errors in annual estimates of 
profits. Since some industries suffer losses 
for five or more successive years, it is ob- 
vious that a two year carry back and a two 
year carry forward doesn’t accomplish such 
a purpose. The English system of allowing 
a six year carry back and an indefinite 
carry forward would appear to be a rea- 
sonable approach to a solution of this 
problem. 


Reserves for contingencies unused after 
a five year period should be returned to 
net income and additional tax computed 
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upon the basis of the tax law in effect at the 
time such reserves were deducted. 

By recognizing that accounting is a 
procedure for estimating income instead of 
a technique for obtaining absolute truth,- 
the most serious evils of all recent tax laws 
would be eliminated. The danger to corpor- 
ate security of the undistributed profits 
tax, of the excess-profits tax and of re- 
negotiation of prices, as well as other con- 
troversial aspects of corporation tax law, 
are very largely the result of artificially 
closing accounting periods for tax pur- 
poses. If these could be eliminated by 
providing contingency reserves, a six-year 
carry back of losses and an indefinite carry 
forward of losses, corporation executives 
would have relatively little reason for fear- 
ing that changes in the tax system would 
undermine the security of their corpor- 
ations. 


THE DEBT AND ITS IMPLICATIONS 


STUART CHASE 


From a Twentieth Century Fund Study 


1. The national debt is at the same 
time an investment by citizens. You 
have invested in it, I have invested in it, 
so have your insurance companies, your 
trust funds, your charities. It is the 
place where our savings have chiefly 
gone since 1929... If by some miracle 
the debt were paid off tomorrow, we 
should have such a stupendous pool of 
idle money in the system that the gov- 
ernment would be forced to open the 
subscription books again lest the whole 
financial structure collapse. 


2. If the national debt is all internal the 
nation can hardly go bankrupt. The Amer- 
ican people are on both sides of the bal- 
ance sheet. 


3. There is no compelling reason why an 
internal debt should be paid off completely. 
In fact the United States is said to be. the 
only nation which has so far followed a 
policy of paying off its debt in a substantial 
way. The British are still carrying part 
of their internal debt from the Napoleonic 
wars. At certain times, when full employ- 
ment has been reached and _ inflation 
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threatens, it is advisable to retire some of 
the debt. 

4. If private long-term investment de- 
clines, public investment must increase, or 
idle savings will cripple the system. This 
is axiomatic in an economy such as ours. 
It works both ways: if opportunities to 
invest in private debt or equities increase, 
then the public debt can be retired to a 
like extent. The savers have another out- 
let for their funds. 

5. A> national debt which is approxi- 
mately twice the annual national income 
can be borne without too much difficulty, 
according to British experience. In 1936 
the debt of the United Kingdom was 224 
per cent of the national income. On this 
basis, if we come out of the war with a 
national income of $150 billions (at 1943 
prices) and can manage to hold it at that 
level, a debt of $300 billions could be sus- 
tained. This outside figure, however, 
should include state and city indebtedness 
for fair comparison with England. 





RIVATE enterprise realizes that an- 
other medium of production and dis- 
tribution will be substituted if it does 
not achieve elimination of mass unem- 
ployment in the post-war world. The fo!- 
lowing program should be considered: 

1. A national expenditure budget that 
fairly represents the national purposes we 
want to accomplish. We want no spending 
for its own sake and no projects merely 
because they support purchasing power. 

2. Lower tax rates to the point where 
they will balance the budget at some agreed 
level of high employment. Taxes should 
be reduced where they will do the most good 
in creating demand and in encouraging pri- 
vate enterprise. 

8. Leave tax rates alone except as there 
are major changes in national policy. When 
employment goes beyond an agreed level, 
or if we have a boom in prices, hold the 
surplus or use it to reduce the national 
debt, not as an excuse for further tax re- 
ductions. 

4. Hold on to the principle of progres- 
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POST-WAR FISCAL PROGRAM 


BEARDSLEY RUML 
Treasurer of R. H. Macy & Co. and Chairman of the Federal Reserve Bank of New York 





TRUSTS and ESTATES—December 1943 


6. The principal of the debt is a less 
important figure than the interest charge. 
A debt of $300 billions at 2 per cent would 
be no more difficult to bear than one of 
$100 billions at 6 per cent. It is possible, 
and even respectable, to convert a public 
debt to a lower rate of interest. 


7. The payment of interest by the gov- 
ernment does not decrease the nation’s pur- 
chasing power. True, the government can- 
not spend this money, but those who receive 
the interest can. If they do so, the dollar 
circuit is unaffected. If they hoard it, how- 
ever, the usual trouble results. For this 
reason it is most desirable that the public 
debt be held by investors from all classes 
of the population. 


8. Government debt per se is not the 
cause of inflation. If the economy is on 


part time, an increase in debt cannot cause 
general inflation until full employment is 
reached. 






sive income taxes and estate taxes as the 
best way of reversing the tendency of pur- 
chasing power to come to rest. Reduce the 
rates on the individual income tax to stim- 
ulate consumption and to make possible in- 
vestment in new enterprise on a business 
basis. 

5. Plan our public works not to balance 
the whole economy but to stabilize the con- 
struction industry. This would require ad- 
vanced planning of public works, Federal, 
State and local, scheduling and holding back 
of a large reserve of optional projects. 

6. Neutralize the social security pro- 
grams as far as their fiscal influences are 
concerned. Since their beginnings they 
have been highly deflationary. 

7. Keep important excise taxes for the 
time being and get rid of the rest. We need 
no general ‘sales tax for fiscal policy pur- 
poses, now that the individual income tax is 
on a current basis. 

8. Associate our lending abroad, whether 
for stabilization, relief or long-time recon- 
struction, so that it will support, rather 
than contradict, fiscal policies adopted to 
strengthen our domestic economy. 


















CAPITAL MANAGEMENT 


INFLATIONARY GAP—At the same 
time that the cost of living was declining 
slightly in the second quarter of 1943, 
apparent economic pressures against Gov- 
ernment price control were building higher 
than ever. 


New controls that operated during the 
quarter, when the cost of living came down 
for the first time since Pearl Harbor, were 
dollars-and-cents ceilings on food and the 
meat-arid-butter subsidy. 


The following table shows comparative 
figures for the second quarters of 1942 and 
1943: 


1. Individual income, consumption, and 
participation in paying for the war: 


2nd Quarter 

1942 1943 

(billions) 

Total income __ eta 845 

Total personal taxes ____ 1.5 3.5 

Disposable income 25.9 31.0 

Spent on goods and services 19.8 22.3 
Excess income over taxes 

and spending .. 6. 8.7 


. Investment of savings by consumers: 


U. S. Government bond pur- 
chases Seer peers 

Insurance savings 

Savings deposits and other 
ee ene 


Total investment of savings 4.4 6.1 


. Quarterly addition to infla- 
tionary pressure _...____ ee 2.6 


. War 11.5 22.4 


Office of War Information 


Expenditures 


WE CAN PAY HIGHER TAXES— 
Americans are this year spending astronom- 
ical sums for jewelry, furs, fine clothes and 
other luxuries. In department stores, for 
instances, women spent 104 percent more 
for furs in July, 1943, than they spent in 
July, 1942. Likewise, they spent, in the 
same month, 65 per cent more for coats 
and suits, 37 percent more for dresses, etc., 
ete. Likewise, the American people are 
spending an increased amount to eat, drink 
and make merry. In August, 1943, receipts 
of eating and drinking places were 27 per 
cent higher than in August of the previous 
year. Expenditures in theatres, cabarets, 
concerts and other places of amusement 
rose 30 per cent over the same period. Sim- 
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ilar increases are estimated for beer, wines 
and liquor, for cosmetics and toilet prepar- 
ations, and substantial increases for cigars, 
cigarettes and tobacco. As compared with 
the average for the typical pre-war years, 
expenditures in clothing stores had _ in- 
creased 102 per cent, at eating and drinking 
places 143 per cent and in jewelry stores 
218 per cent. Who, in the face of these 
startling figures, will contend that the 


American people cannot pay more taxes? 


Stabilization Director Fred Vinson, before the In- 
vestment Bankers’ Ass’n. 


THIRD WAR LOAN SALES—The most 
important lesson of the drive is the im- 
portance of person-to-person canvassing. Of 
the individuals in cities and towns who were 
personally asked to buy extra bonds in Sep- 
tember, approximately 52 percent did so; 
in farm areas 61 percent did so. Where in- 
dividuals were not asked to buy extra bonds, 
only 20 percent in cities and towns got 
around to doing so and in farm areas only 
12 percent. Among the nonfarm popula- 
tion, 35 percent of the gainfully employed 
increased their bond purchases in Septem- 
ber, compared to 20 percent in April; and 
in rural areas, 40 percent of the farm fam- 
ilies increased their bond purchases, com- 
pared to 18 percent in April. Roughly 
speaking, however, approximately 60 per- 
cent of income receivers, farm and nonfarm 
together, bought no extra bonds in Septem- 
ber. This means that the September drive, 
tremendous as it was, had absolutely no 
effect on the bond buying of the majority 
of the American people. 


Hon. E. S. Hall, 
the Treasury. 


Assistant to the Secretary of 


FEDERAL OWNERSHIP OF REAL ES- 
TATE—Federal ownership of real estate 
in the United States will comprise over 
one-fifth of the entire land area of the 
country, if pending condemnations, pur- 
chases, and prospective acquisitions are 
consummated. This total is indicated by 
the following tabulation: 


1000 acres 


Total land owned by United States 
June 30, 1940 


Acquired July 1, 1940, to Jan. 30, 


Pending condemnation 
Pending direct purchase 
Prospective acquisitions 
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Because of the recent large-scale acquisi- 
tion of real estate by the Federal Govern- 
ment, its bearing on State and local taxa- 
tion has received widespread recognition. 
Obviously, directly as the Federal Govern- 
ment acquires more real estate, the amount 
of taxable property in the various States 
diminishes and the burden on the taxpayers 
in the particular locale becomes greater. 


The committee recommends— 


1. That the Government agencies begin 
immediately to liquidate surplus holdings 
in land and real estate which are not needed 
for Federal activities. 


2. That consideration be given to the 
feasibility of assigning the operational 
functions of appraising, acquiring, ab- 
stracting, recording and disposing of all 
real estate owned and controlled by the 
Federal Government to a central unit in an 
already existing Government agency in 
order to reduce inequity, lack of uniformity, 
duplication, and waste of funds in connec- 
tion with Government acquisitions and dis- 
position of real property. 

From Report of Jotnt Committee on Reduction 


of Nonessential Federal Expenditures (Byrd 
Committee), November 18, 1943. 


PEOPLE’S ATTITUDE TOWARD SAV- 
INGS—Almost everybody believes in sav- 
ing despite social security, unemployment 
insurance, WPA and war. A survey shows 
the following attitude toward savings. 


Spend most of your money as you 
IRE OR EAE rere 5.3% 


Save enough for emergencies and 
special things you want, but spend 
the rest on living nicely _..._- 55.6 


Save as much as you possibly can 

for the future even if this means 

you can’t live quite so nicely now 35.1 
eae, 


Saving is widely practiced. 93% of 
those interviewed held savings in savings 
banks, war bonds, insurance or securities 
and these do not include such other ways of 
saving as real estate ownership, “under the 
mattress,” or debt payment. Furthermore, 
the savings habit is not due to the com- 
pelling character of war bonds, for while 
81.8% of those interviewed held war bonds, 
only 7% reported having savings in war 
bonds alone. 


The survey found that while there were 
motives for saving, there were little or no 
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motives for not saving. Desire for security 
is the number one demand of the American 
people. The second motive for savings is 
the gratification of more or less temporary 
pleasures—a new automobile, pretty clothes, 
vacations or better living. 


Only about 12% of the adult population 
feel that social security will take care of 
most of their living expenses after retire- 
ment; there is not indicated any widespread 
fear of inflation or of the safety of savings 
organizations; and people generally are 
optimistic as to the future buying power 
of money. 


A plan of systematic saving which 
would take the place of payroll deductions 
after the war is desired by two-thirds of the 
people. 


From a survey by Elmo Roper for The Savings 
Banks Ass’n of the State of New York. 


1943 RECORD OF LIFE INSURANCE— 
By the end of the year, our citizens will 
have purchased from United States legal 
reserve insurance companies approximately 
$12,700,000,000 of new paid-for coverage, 
not including revivals, increases and divi- 
dend additions. This volume of new pro- 
duction is 5% above the 1942 volume of 
$12,097,000,000. Life insurance policies 
owned by some 68,000,000 Americans, will 
aggregate about $139,000,000,000, nearly 

% greater than the amount outstanding 
at the end of 1942. This protection is 
shared by over 100,000,000 individuals, 
counting both policyholders and beneficiar- 
ies. 


Payments and credits to life insurance 
policyholders and beneficiaries by all United 
States legal reserve companies during the 
year will reach an estimated total of 
$2,400,000,000 by December 31. Approx- 
imately 46% will have been disbursed to 
beneficiaries of deceased policyholders in 
death claims, and 54% to living policy- 
holders as matured endowments, annuities, 
surrender values, dividends and disability 
benefits. The annual volume of such dis- 
bursements has averaged more than 
$2,500,000,000- over the past ten years. 


The relationship of life insurance funds 
to the war effort is indicated by the dis- 
tribution of admitted assets which, for all 
United States companies, are estimated at 
$37,675,000,000 as of the end of the year. 
About $12,600,000,000 will have been loaned 
to the Federal Government—an increase 
during the year of about $3,000,000,000, or 
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the equivalent of 109% of the increase in 
total assets for the year. Investments in 
other Government bonds, including Can- 
adian, will represent 6% of assets. An- 
other 29% will have been invested in cor- 
porate securities of enterprises supplying 
transportation and communication facil- 
ities, power, light, gas, electricity, water, 
and pipe-line facilities, and industries pro- 
ducing steel, aluminum, petroleum, tires, 
chemicals, plastics, processed foods, 
machinery, motors, motor vehicles, and 
other basic products. Another 17% will be 
invested in real estate mortgages on 
properties serving agricultural, industrial, 
business and residential needs. Only 6% 
will represent policy loans, and the remain- 
ing 9% will represent real estate, collateral 
loans, cash and other assets. 

From address by Col. Franklin D’Olier, pres., 


Prudential Ins. Co., at annual meeting of Assn. 
of Life Insurance Presidents. 


COMPENSATORY ECONOMY—A com- 
pensatory arrangement under which the 
government makes up for or “compensates” 
for any gap in private employment involves 
four basic principles: 


First, businessmen should carry the max- 
imum possible load of production and dis- 
tribution, so long as the output is sound, 
in demand, and able to pay its way. 


Second, the federal government, in co- 
operation with local governments and local 
groups, undertakes to fill any serious gaps 
in employment left vacant by ordinary bus- 
iness activity. This is done chiefly by fi- 
nancing local projects, not by direct federal 
construction. Taxation and government in- 
vestment are the primary levers. 


Third, the federal government insures na- 
tional minimum standards, by social secur- 
ity legislation, and by public works and 
services in the fields of health, housing, 
nutrition, education. 


Fourth, government benefits should be 
extended primarily to citizens as consumers, 
rather than to producer groups. Subsidies 
to keep inefficient businesses afloat, sub- 
sidies to farm blocs, subsidies to labor or- 
ganizations, are not contemplated in this 
plan. Subsidies to children, mothers, old 
people, sick people, people temporarily un- 
employed, are. 


Stuart Chase, Where’s The Money Coming From? 
Problems of Post-War Finance. 
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CANADIAN INCOME—The Dominion 
Bureau of Statistics has estimated national 
income for the first nine months of this 
year at $6,579,000,000, an increase of 19.3 
per cent over its $5,515,000,000 estimate 
for the same period of 1942. 


During the first nine months of the year, 
said the Bureau, taxation and the purchase 
of bonds and war savings certificates di- 
verted a large amount from the national 
income and to that extent prevented compe- 
tition with wartime industries in the pur- 
chase of materials in the open market. 
“Even in the face of this large deduction, 
there was still a marked gain in purchasing 
power in the hands of the public compared 
with pre-war years,” the Bureau states. 


FINLAND’S DEBT—The war against 
Russia is costing 19 billion finmarks a 
year or $380 million at par. The national 
debt has risen from 3 billion finmarks be- 
fore the war to 59 billion finmarks. Of this 
sum, 15 billion finmarks are Treasury bills, 
discounted with the Bank of Finland. The 
1944 budget, just submitted to the Riksdag, 
balances at 15.5 billion finmarks. 


Ancillary administrations 
and trusteeships in the Los 
Angeles area—a frequent 
need of Eastern institutions 
—are invited by the Trust 
Department of this Bank. 


CITIZENS NATIONAL 
TRUST & SAVINGS BANK OF LOS ANGELES 


Established 1890 
Head Office: Spring at Fifth, Los Angeles 
Branches Throughout the City 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORP. 
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The Accepted Reporter on 
Government Contracts and Procedure 


GOVERNMENT CONTRACTS 


UNIT OF THE 


WAR LAW SERVICE 


LOOSE LEAF e ALWAYS UP-TO-DATE 


Renegotiation? Amendment? Termination? Here is that “red- 
hot” regulation, that latest ruling, that brand-new form, that 
last-minute change or development. For sound planning, accur- 
ate decision, trouble-free action in wartime business relations 
with the federal government, the safe, the sensible practice is to 
follow today’s law, today’s procedure as set forth in the 
GOVERNMENT CONTRACTS Unit of the CCH War Law 
Service. 


Loose leaf, kept up to the minute always, it provides at all 
times the “last word” in law or regulation, the very latest in form 
or ruling. And not the bare announcement of its existence, but 
the full text usually of the actual material itself as released by 
the authorities! 


Subscribers for this Service always know the what-to-do and 
why-to-do-it of Army Procurement Regulations (PR’s), 
Ordnance Procurement Instrucutions (OPI’s), Navy Regulations, 
allowable costs, VT loans, modification, renegotiation, termin- 
ation, and all the rest. May we tell the whole story? 


Write for Complete Details 


COMMERCE) CLEARING; HOUSE, ING. 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEW YORK | CHICAGO | WASHINGTON 4 
EMPIRE STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 


a ee eee 


Ee Dawe 








Promoting Trusteeship on Five Fronts 


Editorial 


MONG the many parallels between 
military and civilian life, the work 
of liaison officers is most significant. 
Without this connecting link between the 
Allies there would be little coordination 
among the various units of command and 
the various branches of the forces, and 
their effectiveness would be imperiled. 
Look at the important “problems” of 
your trust department and you find that 
they are only in part remedial by your 
own efforts; to a great extent they are 
conditioned by actions of some other 
group or by the general economy of the 
community and the nation. Much as we 
might like to be masters of our own des- 
tiny, we must constantly be aware of 
what other people are thinking and do- 
ing, and why. A tax policy can take all 
the cream off the trust business or load 
us with detail work for which there is 
no compensation. An unsympathetic at- 
titude on the part of lawyers or insurance 
men can—if left unenlightened or unchal- 
lenged—ruin our prospects for new busi- 
ness. A socialistic government can dry 
up the values and rewards of our best 
investments, or decimate their purchas- 
ing power (and thus their usefulness), 
by inflationary policies. And so it goes. 
Isolationism in business is as dangerous 
and illusory a refuge as it has proven in 
international affairs; ask any refugees 
—from a conquered country or from a 
bankrupt business. 


That is why Trusts and Estates has 
gone beyond the traditional confines of 
internal operating matters. There has 
been some questioning of why the “trust 
officer’s bible” should devote so much 
space and time to so-called “economic” 
reports, analyses and discussions, why it 
should not confine itself to the techniques 
and tools of the business. Even with the 
best of tools, the right materials are 
basic to building a house. Trusteeship 
cannot prosper in barren soil. And our 
materials—wealth and _ investments— 
have been heavily confiscated by depres- 
sion, taxation and now war costs. Our 
soil—freedom of accumulation of sav- 
ings and of corporate profit—has been 
similarly sterilized by socialistic philoso- 
phies. 


The saying is true that “There is a 
destiny that shapes our ends, rough-hew 
them as we may.” So besides hewing 
to the line of internal trust affairs, we 
of Trusts and Estates consider it a fun- 
damental duty to appraise the destiny of 
trusteeship as seen in the movements of 
men, money and machines. Bankers have 
some 40 publications; professional trus- 
tees have but one independent forum, 
clearing house and liaison with those 
who so greatly affect their welfare: leg- 
islators, lawyers, economists, insurance 
leaders, government officials, and the 
daily press. Behind the news-gathering, 


527 





£28 


research and reporting job of Trusts 
and Estates lies this five-point policy: 


For Trust Executives and Bankers: to 
provide not only the facts of fiduciary 
life but highlights of those national af- 
fairs which the financial executive must 
remain abreast of if he is to keep his 
work in tune with the changes and be 
recognized by customers, business asso- 
ciates and friends as a man of affairs and 
a leader in his community. Good citizen- 
ship has always been the basis of good 
business. 


For Members of the Bar: to provide a 
meeting ground of mutual interests with 
trustmen, to promote joint action in pub- 
licly useful legislation, and to report de- 
velopments affecting the conservation 
and application of private wealth in 
which they have so sacred a responsibil- 
ity. For five years, Trusts and Estates 
has further acted as reporter of the pro- 
ceedings of the Probate and Trust Law 
Divisions of the American Bar Associa- 
tion. 


For Government Representatives and 
Officials: to provide a major source of 
information and analysis of issues af- 
fecting the welfare and national useful- 
ness of savings and private capital. 
Recognizing the myriad and often tech- 
nical issues on which our Senators and 
Representatives and Departmental offi- 
cials are called on to make decisions, we 
conceive it one of our most important 
duties and privileges to give them the 
most objective and impar*:san sources of 
material and constructive criticism on 
matters in the field of trusteeship and 
private property. On the desks of scores 
of key bureau officials and legislators in 
Washington (as well as in State offices) 
Trusts and Estates provides our law- 
makers constant first-hand contact with 
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the news and views of the trustees of 
private capitalism. In turn, we seek op- 
portunities to cooperate in their problems 
and present their views—as well as de- 
cisions—in this field. 


For the Public: to provide, as we are 
doing through regular subscription and 
news releases to leading editors of the 
daily press, news and appraisals of de- 
velopments affecting the accumulation, 
conservation and economic usefulness of 
wealth—both private and public. Used 
as background material in editorial writ- 
ing, this information provides a bridge 
to the public as prospects for trusteeship 
and, even more significantly, as voters. 
As a member of the Fourth Estate itself, 
Trusts and Estates provides the news- 
paperman, and thus the public, with per- 
haps his most valuable regular contact 
with this field of endeavor. 


For Private Enterprise: to provide in- 
dustrialists and economists concerned 
with the interests of those whose capital 
makes modern industry possible, concise 
analyses of national developments affect- 
ing the availability and value of private 
wealth. Corporate profitability being the 
foundation of savings, trusteeships and 
national prosperity, Trusts and Estates 
endeavors not only to watch and report 
their termites and the stimuli, but to 
promote those mutual interests which 
labor and management have with capital. 
To this end, pertinent editorial material 
is constantly sent for criticism and com- 
ment, both before and after publication, 
to industrialists, labor and fiscal econo- 
mists and government officials. And in 
turn, important news and discussion are 
brought from the industrial front to the 
trustee. 


Is there more important work to be 
done for professional trustees? 





COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 


2) THE CITIZENS & SOUTHERN NATIONAL BANK 





CURRENT EVENTS 


SELLING CAPITAL SHORT 


IRE a hall, put a fellow like Will 

Rogers at one end and the best 
statistician you can find at the other, 
and what will happen? Right. Even 
though they are both talking truths, one 
will have their eyes and ears—the oth- 
er the back of their neck. Some folks 
call it “the human touch,” the ability to 
put the listener into the picture. 


But here are the businessmen, indus- 
trialists or financial trustees fighting a 
rear-guard action to get a living wage 
for savings (Capital, if you will) and 
putting what into the picture—the con- 
sumer, the laborer, the client? No; 
probably at best a chart showing a pile 
of dollars, a flock of smokestacks or bags 
of grain and a faceless individual de- 
ployed, according to what they are try- 
ing to “demonstrate,” as a farmer, an 
executive, a miner or some other imper- 
sonality. Pictorial graphs are a long 
step forward, but their basic material is 
too often poorly aimed. 


Now statistics are wonderful things 
with a versatility limited only to the 
variety of people manhandling them. Or- 
iginally they were developed as a con- 
venient method of overall recording of 
the accomplishments—or lack thereof— 
of an industry or other economic operat- 
ing unit, designed for stockholders, 
supervisors or students, as in the case of 
corporate or industry reports. In recent 
years (particularly since we discovered 
that the voter is the All-American of 
every sport) the heretofore secluded 
statistic has blossomed out, or been 
trotted out for public performances on 
the radio and rostrum and in the news- 
paper or pamphlet or learned treatise. 
And though his costume has been slight- 
ly altered by “pictorial” graphs, his lines 
are unchanged from the days when he 
spoke only before a small, financially 
sophisticated audience. 

It is unfair to single out any one ex- 
ample, except to illustrate a typical sit- 
uation. It is with this purpose in mind 
that we cite a recent chart prepared for 
a group of railroads. 

If the purpose of this presentation is 
to give the poor investor some consola- 


tion, perhaps it has its points. But it 
does not have anything in common with 
“the war’—as its title would lead us to 
hope—except by calendar years. Almost 
everyone praises the great work of the 
railroads in carrying the war from farm 





RAILROAD NET, INCOME, AND. THE WAR 
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and factory to ocean front, but all the 
average layman, or laborer, may get from 
a glance at the graph is a distinct im- 
pression that “the railroads are sure 
making money out of the war.” And 
isn’t it to our friend John Q. Public 
that this picture is presented ? 

Not only is there no relation to the 
winning of the war, no relation to the 
human being who may look at the graph, 
but there is no relation of “‘net income” 
to anything at all—unless by implication 
it be to the unearned enrichment of the 
“capitalist.” In short, to the financially 
uninitiated, it looks like the railroads 
made “profits” during all but a few 
months in early 1940. In fact it would 
be a safe bet that the general impression 
is they are making “excessive” profits 
which either fatten the purse of the man- 
agement or of the stock owners. 

No business man would think of show- 
ing income before taking out the costs 
of the labor that was necessary to pro- 
duce it, but apparently it is quite alright 
to omit, as a legitimate expense, the cost 
of that labor of the past which was put 
into the creation of the machinery and 
other equipment which are absolutely 
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essential to any production of income in 
any great industry! What the layman 
‘ does not see here is the real net income 
after providing a reasonable wage to 
capital. Yet how much savings and in- 
vestment would be attracted if there 
was neither assurance of moderate reg- 
ular dividends nor a possibility of pretty 
good dividends to offset risks of some 
years with none? 

We are still selling capital short. Still 
giving reports of the stewardship only 
of our technological and labor resources, 
not of our stewardship for the tools and 
equipment which investors of savings 
have left in our hands. Still talking 
about the millions of dollars we earn, as 
though we owed nothing to capital. To 
draw a true picture of the contribution 
and usefulness of industry to the public, 
should we not relate work to its accom- 
plishments, or income to payments of 
taxes, labor wages and capital wages? 

Not many months ago a public poll in 
a representative section of Ohio showed 
that most people thought that the great 
bulk of industrial income went to the 
stockholders; a good many thought it as 
much as 90%, and 78% of those inter- 
viewed believed the employees got less 
than 20% of income. These were aver- 
age Americans of all classes who thought 
a fair return on the owners’ investment 
would be from 7 to 14%. But we find 


leading labor reviews carrying long sta- 
tistical articles under such headings as 
THE WAR MADE PROFITABLE!, and 
people poll-parroting remarks about war 
profiteering by industry. 
der? 


Is it any won- 
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Trust Division Chairmen Named. 


Henry A. Theis, president of the A.B.A. 
Trust Division, and vice president of The 
Guaranty Trust Company of New York, 
has announced the personnel of division 
committees for the Association year 1943- 
44. The respective chairmen are: 

Common Trust Funds: George C. Bar- 
clay, vice president, City Bank Farmers 
Trust Co., New York. 

Costs and Charges: W. Elbridge Brown, 
vice president and trust officer Clearfield 
(Pa.) Trust Co. 

Employees’ Trusts: Carlysle A .Bethel, 
trust officer Wachovia Bank and Trust Co., 
Winston-Salem, N. C. 

Fiduciary Legislation: Charles H. My- 
lander, vice president and trust officer The 
Huntington National Bank of Columbus, 
Ohio. 

Liability Insurance for Fiduciaries: Rob- 
ert G. Stephens, vice president Central Han- 
over Bank and Trust Co., New York. 

Operations for Trust Departments: Ron- 
ald M. Kimball, vice president Continental 
Illinois National Bank and Trust Co., Chi- 
cago. 

Relations with the Bar: Robertson Gris- 
wold, vice president Maryland Trust Co., 
Baltimore. 

Relations with Life Underwriters: N. 
Baxter Maddox, vice president and trust 
officer First National Bank, Atlanta. 

Taxation: William A. Stark, vice pres- 
ident and trust officer The Fifth Third Un- 
ion Trust Co., Cincinnati. 

Trust Education: James W. Allison, 
vice president Equitable Trust Co., Wil- 
mington, Del. 

Trust Information: Craig R. Smith, 
assistant vice president Central Hanover 
Bank and Trust Co., New York. 

Trust Investments: Donald C. Miller, 
vice president Harris Trust and Savings 
Bank, Chicago. 

Trust Policies: Raymond H. Trott, vice 
president Rhode Island Hospital Trust Co., 
Providence. 
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Life Insurance Gains Again 


New life insurance for October was 26.9% 
more than for October of 1942, according 
to The Association of Life Insurance Pres- 
idents. The amount for the first ten months 
was 7.7% more than the corresponding 
period of last year. 





















CURRENT EVENTS 


TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


LIFE INSURANCE AS “NECESSARY” 
BUSINESS SURPLUS 


F a closely held corporation accumu- 

lates out of earnings a surplus ac- 
count beyond the reasonable require- 
ments of the business by foregoing divi- 
dend distributions in order to prevent 
the imposition of high surtax rates on 
the stockholders, Section 102 of the In- 
ternal Revenue Code imposes a penalty 
surtax of 274% to 384% on the with- 
held current earnings. 

The corporation is “suspect” if its 
balance sheet discloses investments in se- 
curities or other assets unrelated to its 
normal activities. In order to escape 
this penalty surtax, the corporation must 
distribute all of its current earnings, 
after regular corporation taxes, in the 
form of dividends to its stockholders. If 
the stockholders have large taxable in- 
comes from other sources, this means 
that a large portion of the dividend must 
be paid by them in additional income 
taxes. A stockholder with a taxable in- 
come of $50,000, for example, may find 
his dividends taxable at 75%. 


If the corporation were able to retain 
these earnings in some proper form of 
“necessary” surplus account, each dollar 
of corporate net income would be worth 
one dollar instead of twenty-five cents to 
the stockholders. Just as reserves are 
allowed to be set up out of earnings for 
depreciation of plant and equipment, so 
should reserves be established, out of 
earnings, for depreciation of the brain 
power which makes the physical assets 
productive. If, for instance, a key exe- 
cutive dies, the business should be in- 
demnified for the economic loss it is 
bound to suffer as a result of the loss of 
his special abilities. 

This indemnification may be provided 
by insurance on the lives of key execu- 
tives, owned by and payable to the corpo- 
ration. The amount of insurance should 
be determined by a careful appraisal of 
the possible dollar loss which the com- 


pany would suffer if such executives’ ser- 
vices were lost to the company today. 
The proper form of policy is one that 
builds up cash reserves, which can be 
carried on the balance sheet of the com- 
pany as a current asset. As such, they 
become a necessary part of surplus ac- 
count and can be defended on the basis 
that the company is protecting itself 
against the risk of loss of an executive. 
Therefore, corporate earnings invested 
in key-man insurance can be retained by 
the company in the form of current and 
future reserves. 


The corporation cannot deduct the 
amount of the premiums for purposes 
of the corporation income tax, but upon 
the death of the insured executive it re- 
ceives the full proceeds of the policy tax 
free even if only one premium has been 
paid. And, of course, the surtax on the 
stockholders is avoided. 


Key men who should be insured in- 
clude the person in charge of large cus- 
tomer aecounts, the individual respon- 
sible for special formulas and inventive 
processes, and the executive whose finan- 
cial ability has acquired for the company 
necessary lines of credit. 


* * * * 


TRUST INCOME OR PRINCIPAL 
FOR SPOUSES? 


N planning the terms of a trust under 

a will, it is usually provided that the 
wife shall receive all the income for life, 
with the principal passing to the children 
after the wife’s death. But where the 
wife already has considerable income and 
property of her own, or will get income 
from insurance policies on her husband’s 
life, the receipt of additional income 
from the trust could cause such income 
to be heavily depleted by taxation be- 
cause the additional income is taxed at 
the highest tax rates attained through 
the pyramiding process. 


For instance, if the wife has income 
of her own of $25,000 and the income 
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from the trust will be $10,000, two- 
thirds to three-quarters of the trust in- 
come would be lost through additional 
income taxes of the wife. If the trust 
income were paid for the benefit of the 
children (or accumulated in the trust for 
.future distribution to them where al- 
lowed by State law) the income would be 
taxed to the children (or the trust). As- 
suming two children with no other in- 
come, only about one-quarter of the trust 
income would go in taxes. If accumu- 
lated in the trust, the income would be 
taxed to the trust and would not be sub- 
ject to any additional tax when actually 
disbursed to the children at some stated 
age. 

It is therefore possible to save 50% or 
more of the trust income. However, it 
is always possible that the wife may lose 
her property. Therefore, the trust should 
protect her in the event she ever re- 
quires additional funds. This can be ac- 
complished by giving the trustees discre- 
tionary power to pay part of the princi- 
pal of the trust if necessary for her 
proper maintenance and comfort. Or the 
wife could be given the right to with- 
draw a fixed percentage of the principal 
each year, which provision would be non- 
cumulative as to amounts not withdrawn 
in any one year. 

The use of this plan may be of even 
further importance when planning the 
will of a wife covering the contingency 
of her predeceasing her husband. If the 


husband received income from a trust 
under his wife’s will, it would probably 
be taxed at much higher rates because 
the husband will usually have salary in- 
income. 


come as well as_ investment 


SPECIALISTS IN 


AUCTIONS 


OF ANTIQUES, ART, 
JEWELRY, LIBRARIES, Etc. 
Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 


special department of appraisals and 
inventories. Your inquiry is invited. 


sit arate, 


9-13 EAST 59th STREET, NEW YORK 
ESTABLISHED 1916 
E. P. and W. H. O'Reilly, Auctioneers 
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Hence, the wife’s will can give the hus- 
band the aforementioned payments from 
principal with the income accumulated 
for or paid to children. 

In order not to destroy parental con- 
trol over children, the will could also 
give the surviving spouse a limited power 
to direct the ultimate disposition of the 
trust upon his or her death. 

* * * * 
CHARITABLE REMAINDERS AND 
THE ESTATE TAX 


OME wills provide for a trust the in- 
come from which is payable to the 
wife (or some other individual) for life, 
with the principal going to a tax free 
charitable organization. In such clear 
cut cases the present value of the pay- 
ment to charity (in the future) is de- 
ductible from the decedent’s gross es- 
tate for tax purposes. Through the con- 
siderable savings in estate taxes, the wife 
has a larger sum of net capital in the 
trust from which she draws the income. 
But in some cases this tax deduction 
is lost because the terms of the will make 
uncertain the amount which the charity 
will receive upon the death of the wife. 
For example, if the wife is given the un- 
controlled power to withdraw any or all 
of the principal of the trust, the value of 
the charitable remainder is uncertain 
and no deduction is allowed. But if the 
wife can receive payments of principal 
only when in the trustees’ judgment they 
are required for her proper support and 
maintenance, then the deduction may be 
allowed if it is improbable that such 
payments will be needed—for instance, 
if the wife has property of her own or 
the income from the trust is sizeable. 
A case decided last month by the 
United States Supreme Court injects 
a new danger signal. The will permitted 
the trustees to use principal for the wife 
if necessary for her “happiness.” The 
Court held that this was not a “standard 
fixed in fact and capable of being stated 
in definite terms of money,” and denied 
the deduction. 

In view of the above considerations, 
extreme care should be exercised in 
drafting provisions for charitable re- 
mainders so that the tax benefits will 
accrue in appropriate situations. 








OQURRENT EVENTS 


DECENTRALIZED CORPORATE TRUST SERVICES 


HE recent request, by Chicago trust 
institutions, for clarification of New 
York Stock Exchange rules governing 
corporate trust and agency requirements, 
is indicative of the increased competi- 
tion for corporate trust or agency ap- 
pointments. Commenting on this action, 
the Chicago Tribune editorially reported 
that the Exchange officials had given 
assurance that these rules did not, and 
would not be interpreted to, penalize 
corporate fiduciaries in other centers, but 
noted the Chicago contention that corpo- 
ration officials are frequently under the 
impression that listed companies are re- 
quired to use New York banks for their 
fiduciary needs, as in bond trusteeship, 
transfer agency and registrarship, reor- 
ganization exchanges or custody work. 
Heretofore, this business has been 
largely concentrated in a few banks in 
New York City which have built up effi- 
cient organizations to handle it. As late 
as 1939, according to a study by the 
Tribune, New York banks handled trus- 
teeships under all but one of the 81 is- 
sues of the nine roads then in reorgani- 
zation, but last year a Chicago trust 
company was named for the Chicago & 
Eastern Illinois, and lately another 
Chicago bank was designated security 
exchange agent under reorganization of 
the C. & N. W. and trustee of a bond 
issue of the new company. It was point- 
ed out that while six of the nine roads 
had head offices in Chicago, most of the 
directors were located in the East and 
held meetings in New York, and that the 
same was true of many large industrial 
concerns. 
More recently, however, there has been 
a “homecoming” movement with board 
meetings being held at the center of 
operations, and trust banks in Pacific 
Coast as well as Mid-West financial cen- 
ters have been actively soliciting fidu- 
ciary relations of “home industries.” To 
some extent there may be a trend in this 
direction as a result also of the redis- 
tribution of private wealth and its par- 
tial relocation as industral shifts are ac- 
celerated by war and post-war condi- 
tions. We may see more decentraliza- 


tion of trusteeships around other major 
centers of industrial operations, to the 
extent that management and ownership 
also gravitate to them, but so far as 
those companies of national scope, or 
with operations radiating from the New 
York area, are concerned, most will 
doubtless continue to find their natural 
financial home in the traditional finan- 
cial centers, especially as travel and 
communications are speeded up. As 
corporate trusteeship requires more 
active participation in financial manage- 
ment policies, a major future test may 
well be the location of the chief operat- 
ing properties themselves, since continu- 
ing familiarity with management and 
physical plant conditons would be a more 
important factor. A good case may be 
made on both sides, but caution is ad- 
visable in seeking or accepting any ap- 
pointments—except of course as a co- 
fiduciary—unless full-time facilities are 
available to assure proper representation 
in drafting of indentures, experience in 
their interpretation and execution. 


Mississippi Forms Trust Division 


Organization of an official Trust Division 
of the trust member banks of the Mississip- 
pi Bankers Association is scheduled, with 
an organization meeting held on December 
6th at Jackson. Noel L. Mills, assistant 
trust officer of Deposit Guaranty Bank & 
Trust Company, is temporary chairman and 
Ben Colmery of First National Bank at 
Vicksburg, chairman of the by-laws com- 
mittee. A full day will be devoted to per- 
fecting the set-up for cooperative action 
on legislative, public relations and admin- 
istrative matters of state-wide concern, 
with Gilbert Stephenson as guest speaker. 


—$$$___9—__. 


Chart on Pension Plans 


A special supplement to “What’s Hap- 
pening in Taxation and Government Regu- 
lation,” published by Prentice-Hall, Inc., of 
New York, sets up a very helpful chart of 
employee benefit plans showing the treat- 
ment of employers’ contributions for pur- 
poses of the Federal taxes. 
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Where There’s A Will... 


IRTUALLY all of her estate of $3- 

436,007 is left to charitable and re- 
ligious organizations by the will of Anne 
Depew Paulding, niece of the late 
Chauncey M. Depew. The principal 
legatee is the New York Osteopathic 
Clinic which receives $25,000 and four- 
tenths of the residue. An annuity of 
$900 is given to a former employee of 
Miss Paulding’s uncle. The papers pre- 
sented in connection with the probate of 
the will by The Fifth Avenue Bank of 
New York, named executor therein, re- 
veal that the estate includes common 
stocks valued at $1,457,194, preferred 
stocks $533,037, New York State and 
City bonds $960,805, and cash $125,- 
000... 


Rowland Campbell, former president 
and chairman of the Reo Motor Car Co., 
and for the past 16 years president of 
the Western chain of Campbell’s Dollar 
Stores, appointed the First Trust Com- 
pany (now First National Bank) of 
Oshkosh, Wis., as co-executor of his 
will... Howard Lincoln Churchill, na- 
tionally known forestry expert, named 
the Glens Falls (N. Y.) National Bank 
and Trust Company as executor and 
trustee under his will... Rear Admiral 
Henry Hughes Hough, retired, formerly 
Governor of the Virgin Islands, left a 
will which, although he was a resident 
of the District of Columbia at the time 
of his death, was probated in New York 
County because, as the petition states, 
the bulk of his estate is in the custody 
of the Guaranty Trust Company of New 
a 


EADERS are familiar with the 
famous will of Charles Lounsbury, 
composed by Williston Fish. A recent 
actual will, made available to us by Jos- 
eph W. White of Mercantile-Commerce 
Bank and Trust Company in St. Louis, 
may take its place along with Fish’s 
classic. It follows: 
“Living on borrowed time and nearing 
my seventy-eighth birthday, I realize 
that the adventure of life is drawing to 


a close. I have had a life full of griefs, 
sorrows, happiness and joys. I have 
loved life. There has never been a grief 
so black but there was a light to lead me. 
Never a sorrow so deep but there was a 
balm to aid me. Happiness has under- 
laid all my life and of joy I have had my 
share. I shall leave life with pain, I 
know not of the future but I feel that I 
shall, in any world, be homesick for the 
earth I have loved so long. Homesick 
for my fellow travelers, for the stars 
and the shadows on the lawn. 

“IT hope that there is another world 
where the unfortunates will have an- 
other opportunity; where the righteous, 
who had little here, shall be rewarded; 
where the murderer will learn the sweet 
quality of mercy; the thief will feel the 
cleanliness of an honest life, and the 
haughty will know the gentle dignity of 
meekness. I claim nothing for myself. 
If God in His infinite goodness grants a 
better life I thank Him with all my soul. 
I acknowledge all the mercies of God, our 
Heavenly Father and am grateful for 
His love. 

“To leave life now, in the most inter- 
esting time of the world, when so much 
will be done to help humanity, and when 
I hope that. mankind will be guided by 
the teachings of Jesus Christ, is doubly 
hard. 

“Nevertheless, I hope to leave before 
my mind and body are too feeble to be 
of any use to mankind or to be a burden 
to those who love me. 

“All of my worldly goods, both real 
estate and personal property, I will and 
bequeath to my daughter 
and to my son I hereby 
appoint them executors of this, my will. 
I request that there shall be no bond re- 
quired of them, or no accounting of their 
management of my estate. In a letter to 
them I have directed the disposition of 
my personal belongings. 

“To all my children including my two 
daughters-in-law, I return thanks for 
their tender care and love for me. May 
God bless and keep them.” 





CURRENT EVENTS 


FIRST MEXICAN TRUST CONCLAVE 


HE first conference devoted to trust 

affairs, for representatives of the 
leading Mexican banks, was concluded 
November 10th at the Mercantile-Com- 
merce Bank & Trust Company in St. 
Louis. The three-day program, featur- 
ing national and local fiduciary authori- 
ties of the United States, was held in the 
trust company’s quarters and attended by 
fourteen high officials of Mexico’s banks 
and trust companies, of the Mexican 
Bankers Association and of the Mexican 
Government. While fiduciary business 
has been conducted in Mexico for several 
years, this meeting signalizes the start 
of both a new development in trust work 
“South of the Border” and of formal 
relations between the professional trus- 
tees of the two countries. 


Initiated by W. L. Hemingway, presi- 
dent of the Mercantile-Commerce, while 
attending the Mexican Bankers Associa- 
tion 1943 convention as president of the 
A. B. A., it was designed to acquaint our 
neighboring bank leaders with trust cus- 
toms and practices in the United States, 
through addresses on some 20 major sub- 
jects. Mr. Hemingway and his associates 
are to be congratulated on also having 
provided the first specific program of in- 
ternational cooperation in the fiduciary 
field, a herald of the closer relationships 
which will mark the future economic 
development of the American States. 

The delegates, all high-ranking execu- 
tives—presidents, vice presidents, gen- 
eral counsel or managers, with Senor. 
Flores, assistant treasurer of the Mexi- 


DELEGATES TO MEXICAN TRUST CONCLAVE, IN BOARD ROOM OF 
MERCANTILE-COMMERCE BANK AND TRUST COMPANY 


Seated, (l. to r.): J. W. White,* Gilbert T. Stephenson, Director of Trust Research, 
A.B.A.; Sr. Lic. Antonio Carillo Flores (Comision Nacional Bancaria), Sr. Manuel 
Lopez (Comision Nacional Bancaria), Sr. Eustaquio Escandon (Banco de Comer- 
cio). Standing: Sr. Lic. Roberto Molina Pasquel (Banco Fiduciario de Mexico, 
S. A.), Sr. Lic. Carlos Riquelme (Asociacion de Banqueros de Mexico), Sr. Fran- 
cisco J. Marin (Banco Nacional de Mexico, S. A.), Sr. Lic. Raul Martinez Ostos 
(Banco de Mexico, S. A.), Sr. Lic. Gustavo R. Velasco (Banco Nacional Hipotecario 
Urbano y Obras Publicas, S. A.), Sr. Humberto Bava (Kalb, Moran & Co.), Sr. 
Lic. Antonio Martinez Baez (Banco Nacional Hipotecario), Sr. Mario Mendiola 
(Banco Nacional Hipotecario), Sr. German Perez Duarte (Banco Nacional Hipo- 
tecario), Sr. Lic. Manuel Gual Vidal (Asociacion de Banqueros Mexicanos), Sr. 
Luis Latapi (Credito Minero y Mercantil, S. A.), R. G. Patton, Land Registration 
Dept., Hennepin County, Minneapolis, I. A. Long,* J. A. McCarthy,* J. M. O. 
Monasterio* (*Designates officials of Mercantile-Commerce Bank & Trust Co.) 
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can Republic, attended morning and 
afternoon sessions beginning on Monday, 
November 8th, through Wednesday. Dur- 
ing the first day a luncheon was given in 
conjunction with the Foreign Trade Bur- 
eau of the St. Louis Chamber of Com- 
merce, with a theatre party in the even- 
ing; special luncheons for delegates (and 
for their wives at the Woman’s Club) 
were arranged the second day, and a din- 
ner followed the closing session. A rep- 
resentative of the Associated Press was 
present at all meetings, and during an 
address by Gilbert Stephenson copies of 
Trusts and Estates were presented to 
each of the delegates by Joseph White, 
vice president in charge of the trust de- 
partment. The Mexican bankers also 
had an opportunity to see the arrange- 
ment of the bank and the organization of 
the various divisions of the trust depart- 
ment. 

Following brief addresses of welcome 
by vice presidents Mudd and Monasterio 
of the bank, and by the Hon. Luis Mac- 
Gregor, Mexican consul, the purposes of 
the conclave were outlined by S. A. Mitch- 
ell, chief counsel of the trust company. 
The origin and development of trusts was 
traced by Gilbert T. Stephenson, Director 
of Trust Research of the Graduate School 
of Banking, and the organization of the 
Mercantile’s trust department described 
by trust officer J. A. McCarthy. The pro- 
gram for the other sessions was as fol- 
lows: (*indicates officials of the Mercan- 
tile-Commerce Bank & Trust Company). 


Competency of Trustees: Comparison of 
Latin-American and Anglo-Saxon 
Practice. (Delivered in Spanish)— 
Hon. R. G. Patton, Referee and Ex- 
aminer, Land _ Registration Dept., 
Hennepin County, Minneapolis. 

Operations of the Statistical Division— 
M. P. Breckenridge* 

Common Trust Funds—R. N. Arthur* 


Administration of aw Estate — D. C. 
Sachse* 

Development of Trust Business by Fi- 
nancial Institutions of the United 
States — Gilbert T. Stephenson 

What the Trust Institution Does for the 
Beneficiary—Geo. F. Torrey* 

Trust Accounting Practices (and Costs 
and Profits) —-T. W. Johnson* 
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Corporate Trust Business—J. J. Farrell* 

Taxation—Inheritance, Estate and In- 
come—J. P. Butler* 

Development of New Business—A. S. 
Bland, Jr.* 

Managing Agencies and Custody Ac- 
counts—J. S. MceMillan* 

Life Insurance and Business Insurance 
Trusts, Pension and Profit Sharing 
Trusts—R. J. Weidert* 

Physical Safeguards for Trust Secur- 
ities—J. G. Houlihan* 

Can Common Law Trust Be Assimilated 
by the Civil Law of Mexico?—Gilbert 
T. Stephenson 

Management of Trust Real Estate — 
Edw. M. Monahan* 

Public Relations—Joseph W. White* 

Chattel Mortgages—Edward D. Shew- 
maker, Fisa. 

Question Box Period—Gilbert T. Steph- 
enson, discussion leader. (Among the 
65 questions submitted by the dele- 
gates, those relating to investment 
powers and practices were most fre- 
quent. Exemplary of the searching and 
practical nature of inquiries were such 
questions as: “What general effects 
can post-war conditions have on trust 
development?, What are fundamental 
requisites in selecting trust officers?, 
What varieties of trust services are 
most attractive to bank?” Reports on 
papers presented at this conference 
will be carried in the next issue of 
Trusts and Estates). 


a © rs 


Recognition in Press 


“The Mercantile Commerce Bank & Trust 
Co. of St. Louis, held last week the first 
conclave of Mexican bankers to discuss 
‘trust business.’ Invitations to attend 
were accepted by approximately twenty 
representatives of various Mexican banks. 
Several papers were read and conferences 
given, explaining the original development 
and workings of the trust business in the 
United States, with the suggestion that 
something similar be started in Mexico. To 
the Officers and Directors of the Mercantile 
Commerce Bank & Trust Co., goes the honor 
for this initiative, which has been very 
much appreciated—by the attending dele- 
gates.” 

From “‘The Financial Week in Mexico” 

pulsora Commercial c Industrial, S. A. 


by Im- 





CAPITAL MANAGEMENT 


Tnter-American trade is vital to the economy and soli- 
darity of our hemisphere. War has both emphasized its 
importance and increased its complexity. 

For this reason current information on economic and 
exchange conditions within the Americas is essential to — 
all those engaged in inter-American commerce. Our 
numerous correspondents supply us with such information 
from every commercially important city in Central and 
South America. These same correspondents—leading 
banks in their communities —offer through us special 
facilities for the prompt handling of collections. 

These Chase facilities which are always at the dis- 
posal of our domestic correspondent banks provide a 
valuable service for their own customers, 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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NEW BOOKS 


INVESTMENT TIMING BY FORMULA 
PLANS 


H. G. CARPENTER. Harper & Bros., New York. 
136 pp. $2.00. 


A comparatively recent development in 
investment programming is the use of for- 
mulas in timing. The author, a well known 
investment counselor, describes the various 
plans which have been in operation. Ad- 
mitting certain limitations of formula 
planning, he answers the arguments against 
it and points out the better-than-average 
results which have been accomplished. 
Specific plans are set forth and analyzed. 
In these days of investment policy difficul- 
ties, this book makes a valuable contribu- 
tion to investors and advisors. 


INVESTMENT COMPANIES AND 
THEIR SECURITIES 


Arthur Wiesenberger & Co., New York. $10. 


This 1943 edition explains the leverage 
principle in securities, the opportunity for 
utilizing this principle to overcome invest- 
ment hazards, and the role of investment 
company shares in accomplishing this ob- 
jective. Part I presents a general discussion 
of investment companies, including a sum- 
mary of management results and means of 
valuing leverage shares. Part II goes into 
data on the issues of such companies, cov- 
ering among other matters speculative clas- 
sifications and common and preferred stock 
comparisons. Part III consists of detailed 
analyses of 40 individual companies, show- 
ing inter alia asset values and earnings. 
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WARTIME GOVERNMENT IN OPERA- 
TION 


W. H. NICHOLLS and JOHN A. VIEG. 
Blakiston Co., Philadelphia. $1.50. 107 pp. 


The 


Wage control and food policy during the 
first 20 months of the war are analyzed in 
this short but compact volume. Enormous 
increases have been recorded in the output 
of food and war materials, despite many 
shortcomings in the programs set up. The 
authors attribute these shortcomings in 
part to “the unavoidable difficulties of 
tackling new and untried tasks under the 
haste and pressure of a war emergency” 
and to “weaknesses in the governmental 
framework within which such tasks must 
be carried out.” Congress and the execu- 
tive branch, both have been at fault in this 
connection. A number of interesting sug- 
gestions are made to reform the present 
administrative machinery. Congress should 
appoint a Joint Committee on the Conduct 
of the War with appropriate subcommittees 
to conduct its business, the seniority rule 
for selecting committee chairmen should be 
abandoned, technical experts should be 
hired by Congress, and a liaison committee 
should be establised to work with the exe- 
cutive branch. The executive branch re- 
quires a similar overhauling with emphasis 
upon the elimination of conflicting author- 
ity, firmer authority for administrators, 
and better relationship with Congress. 
These are constructive suggestions which 
would go far to improve our wartime ad- 
ministration. 


CORPORATE CONCENTRATION AND 
PUBLIC POLICY 


H. L. PURDY, M. L. LINDAHL and W. A. CAR- 
TER. Prentice Hall. $4.25. 650 pp. 


The development of the modern corpor- 
ation has led to a number of problems both 
for investors and for the government. The 
latter has been particularly concerned with 
monopolistic tendencies and has tried to 
restrain them by various laws and admin- 
istrative agencies. The authors warn that 
government control of industry “offers no 
easy solution . .. It is surrounded by many 
political dangers and it may not possess a 
satisfactory motivation to replace private 
enterprise.” A revitalization of “competi- 
tive controls is required.” 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Fresno—Dudley L. Hayes, well known 
as a banking research man, has been ap- 
pointed assistant trust officer of the local 
branch of SECURITY-FIRST NATIONAL 
BANK of Los Angeles, succeeding Chester 
H. Warlow. 


Pasadena—Dudley C. Monk, trust offi- 
cer, has also been elected vice president of 
the local branch of the SECURITY FIRST 
NATIONAL BANK. 


CONNECTICUT 


New Haven—Dwight L. Chamberlain has 
been promoted to the presidency of the 
FIRST NATIONAL BANK & TRUST CO., 
succeeding Thomas M. Steele, who becomes 
chairman of the board of directors. Mr. 
Chamberlain, associated with the bank 
since 1918 is vice president of the New 
Haven Chamber of Commerce and a former 
vice president of the Connecticut Chamber 
of Commerce. 


ILLINOIS 


Chicago—Victor Cullin, formerly as- 
sistant secretary of the Mississppi Valley 
Trust Co., St. 
Louis, has been 
appointed as- 
sistant trust 
officer of the 
CHICAGO 
TITLS & 
TRUST CO. 
in charge of 
trust develop- 
ment. Mr. Cul- 
lin, who was a 
Field Artillery 
officer in 
World War I, 
was formerly 
with the Fed- 
eral Reserve 
Bank of St. Louis and Halsey, Stuart & 
Company of Chicago. He has been a mem- 
ber of the Board of Directors of the Finan- 
cial Advertisers Association since 1939 and 
was president during 1941. 


VICTOR CULLIN 


Rockland—Philip N. Peterson has been 
elected president of the THIRD NATION- 
AL BANK, succeeding the late George 
Spafford. 


LOUISIANA 
Lafayette—A. Dennis Landry, cashier, 


named trust officer of the FIRST NATION- 
AL BANK. 


MICHIGAN 


Calumet—W. G. Cudlip, executive 
president and trust officer of the 
MERCHANTS & MINERS BANK, has 
been elected president, succeeding the late 
Frank J. Kohlhaas. 


NEW JERSEY 


vice 


Newark—Harold C. Kines has resigned 
as secretary and trust officer of the 
UNITED STATES TRUST CoO., after an 
association of 17 years. 


Orange—Harvey M. Roberts has been ad- 
vanced to president of the SECOND NA-. 
TIONAL BANK, succeeding the late Wil- 
bur Munn. George H. Werner, vice pres- 
ident, was made chairman. Harrison D. 
McFaddin was elected vice president; 
Edwin H. Volekmann advanced to vice 
president and trust officer. 


NEW YORK 


Mount Vernon—Fred E. Goldmann has 
been advanced to president of the MOUNT 
VERNON TRUST CO., succeeding John 
Leland. 


New York—GUARANTY TRUST COM- 
PANY announces the appointment of Cor- 
win S. Scott as an assistant trust officer. 


OHIO 


Cleveland—Charles Patch, Jr., has left 
THE CLEVELAND TRUST CO. to become 
trust officer of THE NATIONAL CITY 
BANK. Mr. Patch has been active in the 
Financial Advertisers Assn. 


Cleveland—Charles Patch, Jr., has been 
appointed trust officer of the NATIONAL 
CITY BANK. A graduate of Detroit and 
Yale University, he has been engaged in 
trust development work since 1923 with 
the Cleveland Trust Co. Mr. Patch served 
as a 2nd Lt. of Field Artillery in World 
War I and is active in the F.A.A. 


PENNSYLVANIA 


Philadelphia—John Schuyler Malick has 
been elected a vice president of the FIDEL- 
ITY-PHILADELPHIA TRUST CO., in 
charge of the trust investment dept. 
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Philadelphia—Robert E. MacDougall has 
been promoted to trust officer of: the 
PROVIDENT TRUST CO. John W. Cad- 
bury, William 
L. Muttart and 
Allen G. Pow- 
ell appointed 
assistant trust 
officers; Ed- 
win A. Soast 
and John A. 

Lee advanced 

from assistant 

treasurers to 

assistant vice 

presidents; 

Francis C. 

Trimble was 

named_ estate 

planning  offi- R. E. MacDOTIGALL 
cer and Frank K. Mears, assistant secre- 
tary. 


Philadelphia—A. Douglas Oliver has been 
elected vice president of the GIRARD 
TRUST CO., in charge of trust new bus- 
iness. Mr. Oliver was previously a vice 
president of the Provident Trust Co. and 
is an authority on fiduciary development 
work. 


TEXAS 


Fort Worth—J. B. Hamilton, vice pres- 
ident and trust officer of the FIRST NA- 
TIONAL BANK, has resigned because of 
ill health. 


Texarkana—Harry T. Wiegel was elected 
president of the TEXARKANA NATION- 
AL BANK, succeeding J. A. Pondrom. J. 
G. Boyce was chosen chairman of the board, 
a newly created post. 
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ENGLAND 


London—L. Allen has been appointed 
deputy manager and R. C. Strange, deputy 
sub-manager in the Executor & Trustee 
Dept. (Ewhurst branch) of LLOYD’S 
BANK, LTD. 


TRUST INSTITUTION BRIEFS 


Chicago, Ill—On November 19th the 
stockholders of the AMERICAN NATION- 
AL BANK & TRUST CO., approved the 
issuance of 5000 shares of common stock. 
This completes the plans to double the com- 
mon stock, and increases the bank’s total 
capital and surplus accounts to $5,000,000. 


Chicago, I11—THE AUSTIN STATE 
BANK, a State member bank, has been 
converted into a national bank under the 
title National Bank of Austin. 


Chicago, Ill—Harold Eckhart, vice pres- 
ident of the trust dept. of HARRIS TRUST 
& SAVINGS BANK, has been appointed 
Illinois chairman of the State Legislative 
Council of the A.B.A. 

Louisville, Ky.—Lee P. Miller, vice pres- 
ident of the FIDELITY & COLUMBIA 
TRUST CO., has been named Kentucky 
chairman of the State Legislative Council 
of the A.B.A. and member of the Commit- 
tee on Federal Legislation. 


New Orleans, La.—Shareholders of the 
AMERICAN BANK & TRUST CO. have 
voted to convert to a national bank under 
the name of the National American Bank 
of New Orleans. 

Biloxi, Miss—THE FIRST NATIONAL 
BANK, organized 50 years as the Bank of 
Biloxi under state charter and converted 
to a national bank in 1914, is again a State 
bank with the title First Bank of Biloxi. 
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St. Louis, Mo.—Lt. Comdr. James K. Var- 
daman, former president of the TOWER 
GROVE BANK & TRUST CO., recently 
underwent an operation for injuries suffer- 
ed while leading a landing party in the 
Sicilian invasion. He received his Navy 
commission two years ago. 


New York, N. Y.—H. Donald Campbell, 
president of THE CHASE NATIONAL 
BANK, has announced to the staff that the 
board of directors has authorized, subject 
to approval by Federal authorities, an in- 
crease in supplemental compensation to 
10% on the first $3,000 of annual salaries 
which do not exceed $6,000. Chase National 
employees have been receiving supplemen- 
tal compensation since the last quarter of 
1941, with payments computed at the rate 
of 6% on the first $1800 and 4% on the 
next $1200. In addition the usual salary 
increases will be granted according to 
merit. 


New York, N. Y. — THE UNITED 
STATES TRUST COMPANY has been ad- 
mitted to membership in the New York 
Clearing House Assn., bringing the total 
number of members to 21. J. M. Morgan 
& Co., Inc., was admitted a month ago, 
marking the first new member bank since 
1931. 

Houston, Texas—The controlling inter- 
est in the SECOND NATIONAL BANK 
has been sold from the estate of the late 
J. W. Neal and Mrs. Neal, for about 
$2,000,000 in cash. Since Mr. Neal’s death 
the stock has been held in a trust created 
by his will. George M. Irving, vice pres- 
ident and trust officer, announced the fol- 
lowing purchasers: attorneys Col. W. B. 
Bates, Benjamin Clayton, John H. Freeman 
and C. A. Perlitz; oil operators Glenn H. 
McCarthy, Frank Champion, H. R. Cullen 
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and Earl H. Hankamer; Kyle Morrow, R. 
W. Wier and the M. D. Anderson and 
Clayton Foundations. 

San Antonio, Texas—BEXAR COUNTY 
NATIONAL BANK has been granted trust 
powers under Section 11(k), Federal Re- 
serve Act. 


IN MEMORIAM 


SAMUEL CLAY HARLAN, trust officer 
of the First National Bank, Florence, Ala. 

GEORGE W. LOFT, president and chair- 
man of the board of the South Shore Trust 
Co., Rockville Centre, L. I., founder and 
former head of the Loft chain of candy 
stores in New York. 
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Life Trust Council Elects 


The new officers of the Buffalo (N. Y.) 
Life Insurance Trust and Banking Council 
for the ensuing year are: 

President: Robert W. H. Campbell, vice 
president, Liberty Bank of Buffalo 
Vice President: Clay W. Hamlin, general 
agent, Mutual Benefit Life Insurance 

Co. 

Secretary: James T. Gunning, trust of- 

ficer, The Marine Trust Co. 

Treasurer: Arthur L.- Beck, general 

agent, National Life Insurance Co. of 
Vermont. 

The Executive Committee consists of 
John N. Garver, Manufacturers & Traders 
Trust Co.; Thomas J. Goodwin, Liberty 
Bank; Claude C. Jones, Connecticut Mu- 
tual Life; A. C. Livingston, Marine Trust 
Co.; W. Merle Smith, Mutual Life Insur- 
ance; Tower C. Snow, Penn. Mutual Life. 
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REFLECTIONS ON TRUST ADVERTISING 


Some Early Milestones in Fiduciary Service 


E. Y. CHAPIN 


Honorary Chairman of the Board, American Trust & Banking Co., 


N a recent conversation with Gilbert 

Stephenson, whose able work as Direc- 
tor of the Trust Research Department of 
The Graduate School of Banking is do- 
ing so much for the profession, he sug- 
gested that some of the matters we dis- 
cussed would have interest for those en- 
gaged in fiduciary service. Hence this 
article. 

In 1911 the late H. S. Probasco, who 
had attained eminence as a national 
banker, suggested that I join him in the 
organization of a trust company for the 
special purpose of conserving and im- 
proving estates. Since at that time na- 
tional banks were not permitted to ren- 
der fiduciary service, he believed that 
there was urgent need for a skilled 
corporate fiduciary. While a number of 
trust companies were then rendering 
such service, most of them put their 
strongest effort behind savings or com- 
mercial banking, and treated the care of 
estates as a side line. 

We were impressed by facts that are 
more generally recognized today than 
they were at that time: that many peo- 
ple have capacity to earn; that a lesser, 
but a large number, develop the capa- 
city to accumulate; that a still lesser 
number are able to protect their accumu- 


Chattanooga, Tenn. 


lations from loss; and that a very small 
number have the capacity so to invest 
capital that it will be at once safe and 
profitable. We resolved to offer this lat- 
ter service to the people of our com- 
munity. 

After extensive research Mr. Probasco 
reported that it would require a quarter 
of a century to make a trust department 
self-sustaining. I did not believe that 
such an extensive period was needed, if 
people could be shown how necessary and 
valuable skilled fiduciary service is. 


A Long Range Program 


ESOLVED to begin a systematic 
campaign of education, I prepared 
a booklet which was placed in the hands 
of R. P. Purse, a local printer. When 
Mr. Purse submitted the proofs, he asked 
if this booklet was to be followed by 
others. When I replied that it was my 
purpose to issue one a month indefinite- 
ly, he expressed the opinion that there 
should be a wide field for such educa- 
tional advertising, and undertook to 
copyright what I would write and give it 
national circulation. 
The results locally and nationally were 
very satisfactory. People began to drop 
in for conferences with the officers of 
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our trust company, looking to the writing 
of wills and conservation and improve- 
ment of estates. In much less than twen- 
ty-five years we enjoyed a fiduciary 
patronage that was not only self-sustain- 
ing, but profitable; while Mr. Purse was 
able to place the booklets with many of 
the leading trust companies throughout 
the country. 


Looking back at it now, I find it hard 
to understand why the importance of 
fiduciary service was so little understood 
at that time. All around us were ex- 
amples afforded by men whose thrift ac- 
cumulated a reserve fund of capital; 
whose foremost purpose was the main- 
tenance of their families when they 
would be called away; but whose lack 
of skill in investment permitted their 
accumulations to be frittered away even 
during-their lifetimes; and whose fami- 
lies after them _ suffered still more 
through their lack of aptitude in pre- 
serving and improving what they had 
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inherited. It is amazing to what extent 
these very palpable warnings went un- 
heeded. It seems that men order their 
living years most sensibly, and then, 
strange to say, show shameful indiffer- 
ence to what is to come after them. 


Expert Services Available 


panes ability to accumulate capital re- 
quires a very different talent from 
that needed to protect it. Professional 
men show great aptitude in earning, but 
little or none in preserving what they 
have earned and still less in causing that 
accumulation to yield a satisfactory in- 
come. Merchants and business men 
know how to make capital profitable in 
their business ventures, and yet they 
exhibit astounding ignorance of what to 
do with it in the field of secured invest- 
ments. All of them, unless admonished, 
are apt to delay or even neglect consid- 
eration of what will happen to their 
families when they are called away. 
Those men who are using capital in busi- 
ness are too apt to assume that their 
dependents can make like use of it with 
both safety and profit. 


If human experience has taught any- 
thing it is that investment—the faculty 
for throwing safeguards around capital 
and yet keeping it in productive use— 
requires a special skill, attained by care- 
ful study and fortified by extended ex- 
perience. The average professional or 
business man almost inevitably lacks it. 
Yet, right in the community with him, 
are men who have given it lifetime study. 
They are the bankers, whose function 
is to protect the cash capital of others 
from loss, and who, in doing so, must find 
employment for a part of it which is both 
profitable and safe. 


One would think that professional and 
business men would turn instinctively to 
their bankers for the care of the capital 
which must sustain their families after 
they are gone, yet experience shows that 
they will not, unless they are admon- 
ished. On the other hand, experience 
likewise shows that once the need for 
skilled fiduciary service is pointed out, 
they respond to it generously. 
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Still A Wide Opportunity 


T is with some satisfaction that I re- 

flect upon the contribution that Mr. 
Purse and I were able to make to the 
situation that has its crying need. Oth- 
ers, attracted by what we were doing, 
bestirred themselves to tell the public 
what it needed. Trust departments took 
on new life. Many more wills were writ- 
ten and, what is of more importance, 
many of them created trusts for the pro- 
tection of women and children who 
lacked both education and experience in 
caring for capital. Trust funds have 
reached a volume that was inconceivable 
even a generation ago, and countless 
widows and orphans are living in com- 
fort, with the opportunity to work out 
their destiny in profitable fields, be- 
cause husbands and fathers have safe- 
guarded the estates which they accumu- 
lated. 


These recollections may call fresh at- 
tention to a wide and productive field 
which is still too much neglected. The 
nation. will thrive, and civilization ad- 
vance, as long as capital is accumulated, 
safeguarded, and put to profitable use; 
and it is the distinctive function of trust 
departments to see that this is done. 


Reports on Employees’ Trusts 


A discussion of the major principles of 
employees’ trusts:is contained in a report 
by the Committee on Employees’ Trusts of 
the A.B.A. Trust Division, published in the 
November issue of The Trust Bulletin. The 
committee, headed by Carlysle A. Bethel, 
trust officer, Wachovia Bank and Trust 
Company, Winston-Salem, emphasizes the 
care which trust institutions must exercise 
in appraising plans under which they are 
asked to act. The report, which admittedly 
makes no attempt to suggest standard 
clauses or to go into the tax technicalities, 
describes two main types of plans: pension 
trusts and profit-sharing retirement trusts. 
Methods of financing—invested or wholly 
insured—are_ evaluated. The __trustee’s 
duties and suggested schedules of compen- 
sation are set forth. (For the latter, see 
Floyd Shelton’s article on page 546.) A 
very valuable bibliography is appended to 
the report. Copies of The Trust Bulletin 
may be obtained for 20c from the A.B.A. 


Use of Settlement Options 


The great increase in the use of settle- 
ment options under insurance policies is in- 
dicated by the following table showing the 
amounts applied under settlement options 
from maturing death claims, endowments 
and accidental benefits. 


% of Total Death, 
Endowment and 
Double Indemnity 
Benefit Payments 

17.6% 

30.6 

31.7 


(From ‘‘Flitcraft Courant’) 


Amount 
$166,679,995 
386,467,691 
400,330,179 


Year 
1933 
1940 
1941 


The Institute of Life Insurance estimates 
that this year the amount so applied will 
be approximately 40% of the total. 
Amounts actually paid out under settle- 
ment options (as distinguished from dollar , 
value of maturing policies, shown above) 
were: 
1932 
1940 
1941 


$ 79,120,008 
213,400,837 
232,949,000 


(From Spectator Year Book) 
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TRUST SERVICE 
EXCLUSIVELY 


DETROIT TRUST COMPANY, with 
over forty-one years’ experience in 
every phase of trust business, is espe- 
cially qualified to serve in any situa- 
tion requiring a Michigan fiduciary. 


DETROITTRUST (OMPANY 


201 W. FORT STREET Detroit, Michigan 


Executor 
Transfer Agent 


Custodian ‘Trustee Registrar 
Trustee for Corporations 











O intelligent approach can be made 
to the question of “What is a rea- 
sonable fee?” in any situation without 
consideration of the work and responsi- 
bility involved. The A. B. A. Trust Divi- 
sion’s Committee on Employees’ Trusts 
has prepared a fine study on which the 
following is based. 


Wholly Insured Plans 


Under group annuity plans the ser- 
vices of a trustee are not required. The 
duties of a trustee under a plan that is 
funded by individual policies consist 
principally of: 


1. Holding title to and physical cus- 

tody of each policy; 

2. Receiving funds from the employer 

and paying the premiums when due; 

3. Attending to the detail work in- 

volved in changes of beneficiary, 
etc.; and 

4. Making an appropriate disposition 

of the policy in event of death or re- 
tirement of the employee covered by 
the policy. 
An insured plan may provide for a re- 
serve fund, in which event the trustee 
might have the additional duty of invest- 
ing the funds on hand from time to time. 

It would seem that the trustee’s re- 
sponsibility is less under this type of 
plan than under any other. The func- 
tion amounts to little more than that of 
serving as custodian. Several persons, 
in position to know, caution that the 
amount of work under this sort of plan 
can become voluminous. The actual vol- 
ume is rather difficult to determine in 
advance. For instance there’s no way of 
knowing how often you are going to be 
called on to change beneficiaries under 
Employee A’s policy, ete. 

The view of the Committee previously 
mentioned is that the charge for handling 
these trusts should be on the following 
basis: 


From remarks before Trust Section, Texas 


Bankers Association. 


FEES FOR HANDLING EMPLOYEE TRUSTS 


F. O. SHELTON 
The Fort Worth (Texas) National Bank 
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“For Payment of Annuity Premiums 
and Other Duties Under Insured Plans. 
From $3.00 to $5.00 annually per con- 
tract for the first hundred “primary” 
contracts with a corresponding lower 
charge for each additional “primary” 
contract and “supplemental” contract 
should be charged. It should be noted 
that while each participating employee 
will have only one “primary” contract, 
each time his compensation is increased 
over a specified amount, a “supplemental” 
contract may be issued in respect of the 
increase. A minimum annual charge of 
$100 to $250 should be made.” 

If the trustee is required to invest a 
reserve fund the Committee suggests 
that the charge should be from 44 to % 
of 1% of the fund per year. 

Charges made by other trust institu- 
tions coming to my attention are as fol- 
lows: 


“A”: $5.00 per policy per year; minimum 
annual fee $250. 

“B”: $5.00 per year on the first 100 poli- 
cies; $3.00 per year on all in excess of 
100; minimum annual fee $250. 

“C”: Minimum annual fee of $250, which 
covers the first $25,000 in premiums, or 
any fraction thereof; 1% of annual 
premiums paid in excess of $25,000; no 
charge on first 50 policies; $1.00 per 
policy per year on each policy in ex- 
cess of 50. 

“D”: Acceptance Fee—$3.00 per policy 
with a minimum of $100; $3.00 per 
policy added. 

Annual fee—(a) 2/5 of 1% of pre- 
miums paid; and (b) $3.00 per policy 
held; (c) minimum of amount of ac- 
ceptance or set-up fee. 

Handling on death, retirement or with- 
drawal $5.00; changing beneficiary 
$5.00; extraordinary services—a rea- 
sonable fee. 


Funded Pension and Profit-Sharing 
Plans 


The other two types of employee trusts 
in which a trustee’s services are required 
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might be considered together since the 
duties are somewhat similar. These types 
are the actuarially sound invested pension 
plans and retirement plans funded on 
profit-sharing principles. In each the 
trustee’s principal duties might be some- 
what as follows: 


1. Investment of the funds paid over 
to it under the plan; 


2. Issuing checks to retired or disabled 
employees ; 
. Settling or closing accounts on the 
death or withdrawal of employees; 


. Maintaining records of beneficiaries 
designated by employees; and 


. Furnishing periodical accounts and 
valuations of the fund. 


In addition, a trustee under a profit- 
sharing retirement plan would likely be 
required to maintain records of each em- 
ployee’s participation in the fund. This 
duty as well as some of those enumerated 
above might be assumed by the employer 
or by the pension or retirement com- 
mittee that is usually’ set up within the 
business to handle the plan. 


The Committee previously referred to 
incorporated the following recommenda- 
tions in its study: 


“For Investment Duties. From %4 to 
1% of 1% of the first $1,000,000 of the 
value of the fund on each anniversary of 
the plan (including withdrawals to pay 
beneficiaries during the preceding twelve 
months) plus 44 of 1% of the excess, with 
a minimum annual charge of from $250 
to $1,000. The compensation in some in- 
stances is payable semi-annually at one- 
half the annual rates. Naturally any 
reasonable variation of these percentages 
and brackets would be in order depending 
on the contemplated ultimate size of the 
funds and the customary charges of the 
particular trustee for other types of in- 
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Administration 


for Illinois 


Real Estate 


¢ No matter where the 
personalty under atrust 
may be located .. . if there 
is real estate in Illinois, you 
will find it a matter of good 
judgment to suggest Chi- 
cago Title and Trust 
Company as ancillary ad- 
ministrator. 


This company was 
the first to qualify under the 
General Trust Company 
Act of the State of Illinois 
and it has been continuously 
active in trust administra- 
tion since 1887. Our long 
years of experience in all 
types of fiduciary activity in 
this area, plus an unusual 
background in all real 
estate matters, qualify us to 
give you and your custom- 
ers full cooperation on both 
corporate and personal 
trust matters in Illinois. 


CHICAGO 


TITLE & 
TRUST 
COMPANY 


69 WEST WASHINGTON ST. 
CHICAGO 


Business Established 
in 1847 


vestment service. An annual charge 
based on the entire value of the fund is 
preferable to the personal trust method 
used in many communities of making a 
single charge on receiving and paying 
out principal, plus an annual charge on 
income. Wherever the trustee is uncer- 
tain as to whether the compensation ini- 
tially proposed will be adequate, provision 
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should be made for reconsideration or ad- 
justment, on a ‘reasonable’ basis. 


“For Issuing Checks to Beneficiaries. 
From twenty-five to fifty cents per check 
would in most instances be reasonable 
compensation for this service. This in- 
cludes the cost of the check paper, en- 
velopes and postage. If checks are to be 
issued in considerable volume, the charge 
might be lower for those in excess of a 
specified number per month. 


“For Keeping Accounts of Participat- 
ing Employees. Depending on the num- 
ber of times each year debits or credits 
are to be posted, an annual minimum 
charge of from $1.00 to $2.00 for each 
account maintained should be made. 


“For Miscellaneous Services. Any 


other service requested which is properly 
within the scope of a corporate trustee’s 
activities should be accepted and charged 
for on a basis calculated by the trustee 
to produce a reasonable profit.” 


Other trust institutions charge for 
these services somewhat as follows: 


“A”: Investment Duties— 

% of 1% per year on Ist $1,000,000— 
par value, plus 

1/10 of 1% per year on next $4,000,000 
—par value, plus 

1/20 of 1% on the balance 

Separate charges made for issuance of 
pension checks, maintenance of em- 
ployee records, etc. 

No acceptance or termination fee. 


“B”: Investment Duties— 

Where initial payment is under $100,- 
000 but fund will accumulate until it 
has a value from $1,000,000 to $2,000,- 
000— 

% of 1% on 1st $100,000 
1/5 of 1% on the balance 
Minimum annual fee $500 

Where fund will reach from $2,000,- 
000 to $5,000,000— 

\% of 1% on Ist $1,000,000 
1/6 of 1% on the balance 
Minimum annual fee $500 


Separate Charges— 
Maintaining accounts of employees— 
50c to $1.00 per year 
Opening new accounts for employees— 
$1.00 to $2.00 each, including 1st 
year’s postings 
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Closing employee accounts—$1.50 to 
$3.00 
Pension checks 25c to 50c. 


“C”—Investment Duties— 
Regular charge for acting as Trustee 
under agreement 
Separate Charges— 
Maintaining employee accounts—$1.50 
to $3.00 per year 
No acceptance or termination fee. 


My personal feeling is that the charge 
for handling this type of trust has been 
approached in the right manner. We 
should apply our regular personal trust 
schedule to cover our investment duties 
and incidental responsibilities involved. 
Additional charges should be made to 
cover those services involved in these 
trusts which are not involved in the or- 
dinary personal trust. 


Points to Consider 


The following points might well be 
kept in mind in agreeing on charges for 
serving as Trustee: 


1. Many plans provide, and I think it 
well to suggest, that the trustee’s fee 
should be paid by the employer rather 
than out of the trust income. If paid 
by the employer it is paid out of taxable 
income; whereas that paid out of the in- 
come of a qualified trust is paid out of 
tax free income. The low yield obtain- 
able from conservative investments sug- 
gests still another reason for this pro- 
vision. 

2. Since we do not know by experience 
the normal cost of rendering the service 
required of us, and since we are unable 
to predict with any degree of accuracy 
the burden of these duties in the future, 
we should insist on an agreement that 
our fees should be subject to adjustment 
in the light of future experience. 


3. The initial cost of putting the first 
few accounts on our books is somewhat 
high. I don’t think that this should be 
a matter over which to be discouraged. 
We can well afford to pay a price for the 
experience gained, especially since, by 
the liquidation of large estates by taxa- 
tion, this type of business might easily 
develop into one of our principal sources 
of trust business in the future. 





NEW BUSINESS 


BEWARE A PENSION “STRAIT-JACKET” 


Trust New Business Column 


N the rush for pension trust business, 

banks may well pause to recall what 
happened to too many insurance trusts 
a decade or so ago. It will be remem- 
bered that such trusts were quite the 
rage in the middle twenties and great 
volumes of “business’”’ were placed on the 
books as the result of concerted drives 
to promote that type of account. The 
wholesale lapsations and cancellations 
when the depression came were painful 
enough but the experience cast a shadow 
over an otherwise sound device from 
which it has not yet completely emerged. 
Will the same fate befall pension 
trusts? 

Humanitarian motives aside, the tre- 
mendous interest in employee benefit 
plans has been given impetus by a com- 
bination of high earnings and tax con- 
siderations. The argument runs some- 
thing like this: “Of every dollar which 
the employee puts into the fund, ninety 
cents is paid by Uncle Sam; why need- 
lessly give money to the Treasury when 
for a dime the corporation can buy a 
dollar’s worth of employee good-will?” 
The argument is apparently irrefutable, 
nor is there anything ethically or patrio- 
tically improper in it—the revenue act 
encourages the idea and with good rea- 
son. 


But there is a grave danger—and 
some cases have already made their ap- 
pearance—that many companies will 
adopt plans under which they are com- 
mitted to make specific contributions to 
the fund each year, unmindful of the 
probability of losses from time to time 
during the continuance of the plan. There 
may then come a day when the corpora- 
tion will be obliged to abandon the plan, 
and no small share of the blame for loss 
of employee and community good-will 
will be attributed to the trustee for hav- 
ing “permitted” the company to enter the 
undertaking. 

Lest anyone get the impression that we 
are throwing cold water on the develop- 


ment of pension plans, let us hasten to 
affirm that for years—long before the 
tax phase entered the picture so prom- 
inently—we have pointed to this as one 
of the most important fields for profit- 
able trust new business. And, of course, 
there are numerous corporate prospects 
whose earnings records are sufficiently 
stable to preclude the probability of the 
indicated danger. 

More important, however, is the fact 
that there is an answer for the large 
majority of cases which involve fluctuat- 
ing profits. Arthur S. Hansen describes 
elsewhere in this issue the use of profit 
revenues for pension reserves—a judi- 
cious blend of two worthy ideas. In sub- 
stance, this plan requires the employer 
to make contributions to the fund only 
if and when there are profits. While 
binding in every other way, it does not 
demand payment unless the earnings sit- 
uation justifies it. Employees will un- 
derstand that they are entitled to benefits 
only out of profits. 

Because of the intelligent financial ap- 
proach of such a plan, trust institutions 
will find it easier to sell this type—in ap- 
propriate cases—than the one which com- 
mits the employer to fixed obligations 
indefinitely into the future. 


THINGS WE LIKED... 


ENRY COOPER’S article in the 

November issue of the F. A. A. 
Bulletin, which describes the very suc- 
cessful policies of the Estate Planning 
Department of his institution, Peoples- 
Pittsburgh Trust Company. There are 
some new twists to old principles which 
would well repay adoption by other trust 
departments... 

The November issue of The Union & 
New Haven (Conn.) Trust Company’s 
Journal which cleverly analogizes “brief- 
ing” in air warfare to “briefing” in 
estate planning. It also makes use—for 
the first time that we know—of the “Ear- 
marks of a Good Trust Institution,” one 





of Gilbert Stephenson’s recent studies... 
The chart (reproduced below) appear- 


ing in the new folder “What Will It Cost : 


To Settle My Estate?” prepared by Es- 
tate Recording Company of Boston. Al- 
ready about a dozen banks have pur- 
chased it for use as a mailing piece... 


Will Fiduciaries be Worn 
This Season? 


I have just finished reading the August 
issue [of Trusts and Estates] and thought 
it was fine—particularly that article by 
Hakim in the New Business Section. Let’s 
hear from him again. Seriously though 
if you think that I was the trust and bank- 
ing and economics expert around here be- 
fore you should see me now. The article 
of course made the rounds and I saw to it 
that everyone around here read it and then 
the fun began. The chaps on the staff 
would come up to me and in their best Mr. 
Anthony tones would ask me for financial 
advice. Then they’d go around asking one 
another if they wanted to buy any trusts 
and that I’d be the man to sell them a nice 
vanilla flavored one. They’d catch me at 
the dinner table and say, ‘now Joe has a 
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good juicy estate. How about selling him 
a trust?” And the word fiduciary. What 
a to-do they made about that. You’d think 
they never heard the word before. Here 
are some of the silly questions they threw 
at me just for the opportunity of using the 
word fiduciary. “Do you think fiduciaries 
are here to stay?” “Will fiduciaries ever 
replace baseball?” I still haven’t heard 
the end of it. 


But about the rest of the book. I 
especially liked your lead editorial which 
points the way to another hard hitting 
piece on a subject which you mention down 
in the fifth paragraph. i.e. Private Security 
vs. Social Security. Now is the time for 
business to show that it can do a better, 
more economical job of providing security 
for its workers than government. But it 
must be done now, because unless private 
enterprise has a very strong case, backed 
by actual statistics of social gains which 
they intend to keep after the war is over, 
the government is going to maintain the 
controls they have now and I have a notion 
that it will be a long time before private 
enterprise gets its hands on the reigns 
again. 

S/Sgt. George Hakim of Stars and 

Stripes in letter from No. Africa. 
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“SEEING RED” 
Let’s Look at Cost Facts - the Answer to Remedial Fees 


J. M. JOHNSTON 
Vice President, Girard Trust Company, Philadelphia 


Believing that many of our current “problems” in attaining profit- 
able basis of trust operation are the result of outmoded custom plus lack 
of cost knowledge, we asked Mr. Johnston to illustrate the benefits of cost 
analysis as proven by experience, both in acceptance and operating policies. 
It is hoped that this report will stimulate further substitution of approved 
business practices in compensation policies for the dangerous “guessti- 


mate” or historic basis. 
Editor’s Note. 


E all know, if we have ever been 

WV in Mexico, Spain, or any other 
country where bull-fighting is a fav- 
orite pastime, that when a bull “sees 


red” he usually endeavors to do 
something about it. It is true that 
the bull’s antics in rushing around 
head down, without a _ well-defined 
plan, usually do not bring very good 
results—at least, not for the bull! 

However, when a business man sees 
red on his balance sheet, he is a very 
poor executive if he does not attempt 
to do something about it. 

In the Trust business, if practical ex- 
perience and the exchange of ideas give 
one license to form an opinion, it is that 
Personal Trust Departments in the last 
decade have, generally, been anything but 
profitable to the institutions maintaining 
them. A number of factors are beyond 
the control of the Trust Company, but 
others result from a lack of concerted 
effort toward self-analysis from the view- 
point of a practical business administra- 


A bibliography on cost analysis is appended.— 


tion. Too little effort has been made to 
enlighten the public as to reasons why 
it costs so much more today to operate a 
Trust Department than it did in the early 
’20s, and why certain accepted theories 
of the past regarding fees and commis- 
sions must be changed to conform to cur- 
rent conditions. 


The method of compensating fiducia- 
ries for their services has not changed 
with the times. In Pennsylvania, for ex- 
ample, we are still working under cus- 
tomary rates established in the 19th Cen- 
tury. For the administration of a given 
estate, the corporate fiduciary received 
approximately the same amount of dol- 
lars fifty years ago as it does today, and 
yet the same commission dollar would 
then buy many times the goods and ser- 
vices it does now. 

The enormous changes in our national 
economy and our political thinking, which 
have resulted in our federal government 
loading upon business many requirements 
heretofore never found necessary, as well 
as the specialized organization which the 
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corporate fiduciary must now maintain, 
make it high time that a more realistic 
viewpoint be taken. Taxes have increased 
enormously in number and amount, in- 
volving in many of the divisions of the 
trust department additional duties re- 
quiring increased staff, to say nothing of 
the technical studies which must be con- 
stantly made of the everchanging tax sit- 
uation. Most of today’s problems in re- 
gard to general administrative activities, 
the making and servicing of investment 
securities, real estate and mortgages, 
were never heard of even as late as the 
1920’s. 

Recent studies in New York and else- 
where have shown that Executorships are 
profitable on the whole, whereas Trust 
stewardship is unprofitable. Yet, as far 
as the public is concerned, the need for 
Trust service, which by its corporate na- 
ture only Trust Companies can adequate- 
ly supply, is greater than ever before be- 
cause of our complicated form of econ- 
omy. 


Spot-Check vs. Working System 


IRST and foremost, it is my belief 
that while we have been performing 
our fiduciary duties conscientiously and 
with a reasonable degree of competence, 
we have been woefully negligent of our 
own interests in not instituting adequate 
cost systems or records which would have 
long ago—had they been properly main- 
tained—pointed out to us weaknesses and 
errors in thinking not evident on the sur- 
face. It is safe to say that any success- 
ful business organization, whether it be 
an automobile manufacturer, a contrac- 
tor, or whatever the line, would not stay 
in business very long unless adequate 
cost systems were in operation which 
would enable it to know with reasonable 
accuracy how to bid on business, how to 
price the product, and how to ascertain 
weaknesses in operating organization. 
Until we in the Trust business establish 
within our organizations adequate Cost 
Units, I fear we will make little progress 
with the public, with the Courts, or with 
the Legislature. 
It goes without saying that basic cost 
accounting principles employed should be 
reasonably uniform within a given state 
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or locality, if not throughout the country. 

It is true that “spot check” cost studies 
have been made in various localities, by 
accounting firms and others. While 
these have been helpful in obtaining in- 
creased compensation from the Legisla- 
tures of several States, they fall far short 
of the desired goal. A cost accounting 
system to be of real value must be em- 
ployed day in and day out. In other 
words, to be worthy of the name, it must 
be a living organism, intelligently direct- 
ed, and not a sporadic effort, which at 
best is bound to result in many erroneous 
conclusions. 


Shareholders “Cost Representatives” 


F I were a young man. today looking 

for an opportunity to make for myself 
a future in the trust business, in a field 
where competition would not be too keen, 
I would select and study cost accounting 
principles and endeavor to obtain an op- 
portunity to employ them in the trust de- 
partment of my company. 

The subject of costs is inevitably 
bound up with the subject of fees and 
compensation. The corporate fiduciaries 
of Philadelphia have made some startling 
discoveries in recent years. They have 
found that, generally speaking, according 
to even the most superficial analysis of 
costs, their Personal Trust Departments 
are operating either in the red or at a 
profit so small as to be of little conse- 
quence and certainly not properly com- 
pensatory for the volume of business ad- 
ministered. And, in arriving at even 
these disappointing results, no allowance 
was made for the risk factor, which is a 
legitimate business expense of a fidu- 
ciary, and for which a reasonable allow- 
ance should be made. Many studies have 
suggested 50c a thousand dollars, or $50 
on a $100,000 estate, as a proper allow- 
ance for this item. However, a surety 
bond to obtain the same protection that 
the corporate fiduciary gives would cost 
the estate $465 per annum. 

If it were not for the earnings of other 
departments of trust companies, I believe 
that shareholders would long ago have 
begun to ask certain searching questions. 
I doubt if anyone will dispute the im- 
portant public service which the corpo- 
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rate fiduciary renders to the community 
—yet to continue this public service in a 
‘high state of efficiency, it must be oper- 
ated at a profit. 

The corporate fiduciaries of Philadel- 
phia are therefore diligently studying the 
subject of costs and their application to 
the trust business. It is hoped that by 
an exchange of ideas we will arrive at 
uniformly accepted principles of cost 
theory, and the application thereof to 
our trust activities. When this has been 
accomplished, we will be in a far better 
position to place before the Public, the 
Courts, and, if need be, the Legislature, 
convincing proofs which should form the 
basis for the obtaining of compensatory 
fees. 

For many years, as you know, it has 
been the practice in the trust business 
to quote a fee merely upon a rough esti- 
mate of the size of the prospective ac- 
count. Such matters as the number of 
items, activity, type of investments, re- 
mittances, number of __ beneficiaries, 
whether or not there are co-fiduciaries, 
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have been passed over lightly in order to 
get the business on the books, with little 
attempt at cost analysis. 


Before Acceptance: Analysis 


T frequently happens that a trust com- 

pany is appointed as a trustee under 
a will without having knowledge of such 
appointment until the adjudication of 
the executor’s account is handed down 
and the Court awards the residuary es- 
tate to the trust company named in the 
will. Heretofore, it has been almost in- 
evitable for the Company to do nothing 
but accept this business, for which it 
would, under Pennsylvania practice, re- 
ceive a maximum commission of 5% upon 
the income and hope for a termination 
fee upon the principal in the far distant 
future when the trust became distribut- 
able to the remaindermen. If a co-fidu- - 
ciary is appointed, the trust company is 
obliged to divide the fees, in which event 
—although its work increases materially 
as a result of having a co-fiduciary serve 
with it—considerably less money is re- 
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ceived for its efforts. This regardless of 
the fact that the cost analysis might show 
that the cost of conducting the account 
is many times the commission received 
for the labor involved. 

Using a simple illustration of a small 
estate which came to my desk yesterday, 
we were named as Co-Trustee with an 
attorney under the will of a client. The 
widow had been the Executrix. The de- 
cedent died with a list of some 51 se- 
curities, having a valuation of approxi- 
mately $50,000. The Executrix used the 
cash in the estate to pay the expenses of 
administration, including taxes. None of 
the securities was touched. The account 
was then brought in for acceptance by 
us as Trustee. 


We made a cost analysis, which showed 
that were we to accept this account, even 
if the co-fiduciary took no commissioins 
and we received the full 5% which our 
Courts customarily allow on Trusts under 
$100,000, the resulting yearly operating 
loss would be sufficient to pay the current 
annual dividend on 200 shares of our 
stock. In other words, we would be giv- 
ing to that beneficiary a return, ex- 
pressed in service, equivalent to that 
which a Shareholder would have received 
had he contributed his capital by the 
purchase of that number of shares. 
Countless instances could be enumerated 
of even larger estates where the loss 
would be proportionately as great. 


Something Can Be Done 


E called the parties in and showed 
them our projected cost analysis of 
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the account. It, of course, was a revela- 
tion to them. In order to reduce operat- 
ing expenses, we informed them that if 
they would agree to dispose of all of the 
issues but five, place $25,000 in our Com- 
mon Trust Fund, and pay us 10% upon 
the income, we would then be pleased to 
accept the Trust. The benefits of placing 
the maximum amount permitted in such 
fund, both as to economies of operation 
and diversity of risk, have been demon- 
strated by experience. Without a Cost 
Unit, we would perhaps have endeavored 
to make the best arrangement we could 
for splitting the commissions with our 
co-fiduciary, and accepted the account. 


One of the principal advantages of a 
Cost Unit is that it enables the manage- 
ment better to control costs. It is per- 
haps a simple matter to say that we must 
have compensatory fees. On the other 
hand, if the organization is not operated 
economically, and costs are out of hand, 
we are asking the public to pay for in- 
efficiency. A proper cost system will, by 
comparison, show up inadequate and in- 
efficient methods of cperation and enable 
the management to focus attention on the 
study of factors responsib e therefor, at 
the same time permitting steps to be 
taken toward rectification. 


Therefore, the institution maintaining 
such a Unit should, other things being 
equal, be in a competitively advantageous 
position; and the results should be in- 
creased benefits both to itself and the 
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BUSINESS INTERESTS IN ESTATES 
Pitfalls for Fiduciary to Avoid 
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FIDUCIARY is under the duty of 

winding up and liquidating a busi- 
ness which is included among the estate 
assets; ordinarily he is without power to 
continue it.! The application of the rule 
is clear enough in the case of an indivi- 
dual proprietorship? because the entire 
business, with all its assets and liabili- 
ties, forms a part of the estate and is 
under the complete control of the fidu- 
ciary. 


A different situation faces us when a 
partnership or a corporation is involved, 
since the assets of neither belong to the 
estate.* The estate’s interest in a part- 
nership is limited to its share in the sur- 
plus of the partnership assets, after pay- 
ment of the partnership debts,* while its 
ownership in a corporation is represented 
by the stock holdings of the estate. 
Usually an estate’s interest in a partner- 
ship arises by virtue of the property 
rights of a deceased partner. When this 
is so, unless the articles of partnership 
contain a contrary provision, control over 
the liquidation of the business remains 
with the surviving member of the firm.® 


A number of states, by statute, require 
a surviving partner to provide a bond for 
the faithful performance of the duty to 


From address before Insurance Section, 

ican Bar Assn. 

1. U. S. v. Johnson, 98 Fed. (2d) 462 (rec’f): 
In re Jenning’s Estate (Mont.) 241 Pac. 648 
(exec’r): 2 Scott on Trusts, Sec, 203.4. 

2. W. T. Sistrunk & Co. v. Navarra’s Committee 
(Ky.), 105 S.W. (2d) 1039. 

3. In re Givel’s Estate (Cal.), 74 Pac. (2d) 759 
(part.); In re Browning’s Will, 17 N.Y.S. 
(2d) 557 (corp.); Moroney v. Moroney (Tex.), 
286 S.W. 167 (corp.); Thompson v. Bank of 
Tuskegee (Ala.), 74 So. 37 (corp.). 

. In re Lichtblau, 261 N.Y.S. 863. 
33 C.J.S. 1068, Sec. 113. 

5. Uniform Partnership Act, Sec. (25d) and 
eases in annotations. As to accountability of 
surviving partner for profits after dissolution 
of partnership, see 80 A.L.R. 12. See also 
Noel et al. v. Noel (Md.), 195 Atl. 315, and 
134 A.L.R. 1244. 


Amer- 


And see 


wind up the business.* Nevertheless, by 
failing to give security he does not lose 
control over the liquidation of the part- 
nership until the executor or administra- 
tor himself posts the statutory bond.? Of 
course, a surviving partner may waive 
his right to administer the partnership, 
e.g., by surrendering the partnership 
property, or, when required, by failing 
to give a bond. The partnership assets 
then become part of the estate and the 
executor or administrator, as well as his - 
surety, are liable for their proper admin- 
istration.§ 


While liquidation of a partnership 
business, ordinarily, is not under his con- 
trol, the fiduciary must see that the sur- 
viving partner properly discharges his 
duties. Moreover, where the same per- 
son is acting in both capacities he and 
his surety are exposed to a special haz- 
ard. Being under a duty to collect debts 
due the estate, the personal representa- 


6. 4 Colo. Sts. Anno. 1935, Ch. 123, Sec. 92 
(upon commission of waste); Rev. Code Del. 
1935, See. 3401-3405; 22 Jones Ill. Sts. An- 
no., Sec. 110.439; 10 Burns Ind. Sts. Anno. 
1933, Sec. 50-304; 1941 Supp. Gen. Sts. 
Kans. 1935, Sees. 59-1001, 59-1101, and see 
59-1a02; Rev. Sts. of Maine 1930, Ch. 83; 1 
Miss. Code 1930, Secs. 1657-1662; 1 Rev. Sts. 
Mo. 1939, Sees. 81-86; 4 Rev. Code of Mont. 
1935, See. 10261; 1 Rev. Laws of N.H. 1942, 
Ch. 186, Sees. 13-14; 2 New Mexico Sts. Ann. 
1941, Sees. 33-604—33-605; N.C. Code Ann. 
1939, Sec. 3277 and 3284; 2 Comp. Laws 
N.D. 1913, Sec. 8711; 5 Page’s Ohio Gen. 
Code Ann., Sec. 8090; 58 Okla. St. Ann., Sec. 
255; 2 Ore. Comp. Laws Ann., Sees. 19-502— 
19-505; 5 Utah Code Ann. 1943, Sec. 102-11- 
9; 3 Remington’s Rev. Sts. Wash. Ann., Sec. 
1458; Wyo. Rev. Sts. 1931, Secs. 88-2506— 
88-2507. Executor excused in will from giv- 
ing bond is not thereby excused from giving 
bond as surviving partner or in his capacity 
as executor administering the partnership as- 
sets.—Palicio v. Bigne (Ore.), 13 Pac. 765. 

. State v. Hubbard (Mo.), 203 S.W. 250; 121 
A.L.R. 860, at 864. 

. Putnam v. Parker, 55 Me. 235; Anderson v. 
Johnson (Ore.), 45 Pac. (2d) 168. And see 
Knowlton v. Chick, 56 Me. 228; 137 A.L.R. 
1024. 

. 40 Amer. Juris. 333, Sec. 294. 
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tive will be presumed to have received 
payment of any indebtedness owing from 
the partnership to the estate unless it is 
worthless at the time of his appointment 
or becomes so within a reasonable time 
thereafter. By operation of law, such in- 
debtedness, even if actually uncollected, 
constitutes an asset of the estate for 
which the surety on the administration 
bond is liable.!° 


There is a difference of opinion as to 
whether an estate can be closed before 
the partnership in which it has an inter- 
est is fully liquidated.1! If the estate is 
otherwise ready for settlement, a rule 
favoring early distribution would seem 
preferable, and the beneficiaries of the 
estate allowed to proceed directly against 
the surviving partners. By requiring re- 
funding bonds, in case the partnership 
interest should turn out to be a liability, 
the personal representative can avoid any 
possibility of loss. 


If the estate’s business is incorporated, 
the question of liquidation is not really 
presented. Stock ownership does not con- 
stitute continuation of the corporate 
business.!2 Here there is merely a prob- 
lem of whether the stock is a proper trust 
investment to retain.1* Nevertheless, the 
mere difference in the form of ownership 
can be important. Ordinarily, continu- 
ance of an individual proprietorship 


10. Bassett v. Fidelity & Deposit Co., (Mass.), 
68 N.E. 205; In re Ablowich, 103 N.Y.S. 
699; See also Whiting v. Leakin (Md.), 7 Atl. 
688; Cf. contra James v. West (Ohio) 65 
N.E. 156; In re Martiniano’s Estate, 15 
N.Y.S. (2d) 285, applied this principle in 
surcharging the executor. This case reveals 
the wisdom of statutes which disqualify a sur- 
viving partner from serving as administrator 
for a deceased firm member; 3 Ariz. Code 
Ann. 1939, Sec. 38-401; Deering’s Probate 
Code Calif. 1941, Sec. 421 (on objection by 
interested person). 

. In re Dixon’s Estate (Okla.), 97 Pac. (2d) 
559 (yes); DuVall v. Faulkner (Ohio) 149 
N.E. 868 (no); and see Robinson v. Simmons 
(Mass.), 15 N.E. 558. 

. In re Kohler (N.Y.), 132 N.E. 114; Moroncy 
v. Moroney (Tex.), 280 S.W. 254, (Mod. and 
aff. 286 S.W. 167). See also In re Ebbets’ 
Estate, 267 N.Y.S. 268. Cf. In re Maas’ 
Will, 12 N.Y.S. (2d) 159, aff. 24 N.E. (2d) 
502; In re Guglielmi’s Estate (Cal.), 31 Pac. 
(2d) 1078; Schlickman v. Citizens’ Natl. Bk. 
(Ky.), 129 S.W. 823. For full discussion of 
this point and others in this paper see ‘“‘Corpo- 
rations in Decedent’s Estates,’’ 27 Va. L. Rev. 
497. 

. Clark v. Clark (Ga.), 144 S.E. 787. 
re Stulman’s Will, 263 N.Y.S. 197. 
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would be regarded as unauthorized, but 
holding stock in the same business might 
not be improper. To see that the estate 
assets are not impaired, he should be 
represented on the board of directors and 
elect competent officers but he should 
not elect himself a salaried officer.!* 


Wrongful Continuation of a Business 


A fiduciary who carries on a business 
which is illegal is free to pocket the pro- 
fits—they are not assets of the estate.) 
If without proper authority a fiduciary 
continues a legitimate business,!® the 
beneficiaries of the estate have the privi- 
lege of electing whether they will ratify 
the fiduciary’s conduct, in which event 
the fiduciary must account for all the 
profits, or they may treat the continua- 
tion of the business as unauthorized and 
hold him liable on his bond for any loss- 
es.17 Any debts incurred by the fiduciary 
are his individual obligations. The con- 
sent of all persons interested in the es- 
tate, including creditors, may protect a 
fiduciary from liability to them for 
wrongfully continuing a business.!® How- 
ever, there is considerable doubt whether 
the fiduciary can escape individual liabil- 
ity for the debts.?° 


14. Mangels v. Safe Deposit & Trust Co. (Md.), 
173 Atl. 191; Clark v. Clark, (Ga.), 144 S.E. 
787. And see In re Kohler (N.Y.), 132 N.E. 
114 at 117-118; Elias v. Schweyer, 43 N.Y.S. 
55; Cf. In re Fidelity Loan, Trust & Guar- 
anty Co., 51 N.Y.S. 1124; In re Berri, 224 
N.Y.S. 466. For power of fiduciary to vote 
stock, see 114 A.L.R. 1057. 

. Gouy Shong v. Chew Shee (Mass.), 150 N.E. 
225. 

. See 40 L.R.A. (NS) 201. 

. 2 Scott on Trusts, Sec. 230.4; A co-executor 
is liable for the wrongful operation of a busi- 
ness by the other, even though he did not par- 
ticipate. In re Kinreich’s Estate, 244 N.Y.S. 
357. Manager continuing business is agent 
of fiduciary. In re Ennis’ Estate (Wash.), 
165 Pac. 119. 

. Clark v. Tenn. Chemical Co. (Ga.), 145 S.E. 
73; Marshall Field & Co. v. Himelstein, 
(Mich), 235 N.W. 181; In re Ward’s Estate 
(Cal.), 15 Pac. (2d) 901. See also Johnson 
Dry Goods Co. v. Drake (Ala.), 121 So. 402 
(where adm’r. continued business which did 
not belong to estate). 

. Broderick v. Reid (Ga.), 139 S.E. 18; In re 
Steeby’s Estate (Ore.), 20 Pac. (2d) 1080; 
Scott v. Tuggle (Mont.), 241 Pac. 229; In re 
Ennis’ Estate (Wash.), 165 Pac. 119. 

. Beneux v. Brown Shoe Co. (Ark.), 87 S.W. 
(2d) 28; Cf. Broderick v. Reid (Ga.), 139 
S.E. 18. And see Anglo-Amer. Direct Tea 
Trading Co. v. Seward (Mass.), 2 N.E. (2d) 
448. 
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Authority of Instrument or Court 


Authority to continue a business may 
be conferred upon a fiduciary under the 
terms of the will or other instrument 
creating the trust. But the intention of 
the creator of the trust must be expressed 
in explicit and unequivocal language 
which will be strictly construed.21_ Oral 
directions by a testator are not suffi- 
cient.*° Furthermore, unless a different 
intention is expressed, such authority 
conferred upon an executor or trustee 
does not pass to an executor c.t.a. or toa 
successor trustee.?? 

When the trust instrument confers no 
authority in the matter, the power of the 
courts to protect the fiduciary, indepen- 
dently of statute, is quite uncertain. An 
order authorizing the continuance of a 
business, which is beyond the court’s 
power to grant, affords no protection to 
the fiduciary and his surety.** 


The power of a chancery court seems 
doubtful.*5 In the absence of statute, a 
probate court is without power to author- 
ize the continuance of a business, al- 
though an order which authorizes a fidu- 
ciary to carry on a business temporarily 
for the purpose of winding it up or sell- 
ing it as a going concern is considered 
valid by some authorities.” 


Authority of Statute 


Most states have adopted varying 
statutes conferring authority on courts 
to authorize the continuance of a busi- 
ness.*7 With the exception of a few?® 


21. In re Davison’s Will, 17 N.Y.S. (2d) 790; 
In re Kohler (N.Y.), 132 N.E. 114. 

2. In re Ennis’ Estate (Wash.), 165 Pac. 119. 

23. Schlickman v. Citizens’ Natl. Bk (Ky.), 129 
S.W. 823. See cases pro and con 3 Bogert on 
Trusts, p. 1820. 

. Tell City Furniture Co. v. Stiles, 60 Miss. 849. 
And see In re Larzclere’s Estate, (Cal.), 41 
Pac. (2d) 362. 

. Alexander v. Herring (Miss.), 55 So. 360. 
Cf. 3 Bogert on Trusts, p. 1820, n. 26. 

. State v. Hunter (Ark.), 19 S.W. 496; Harter 
v. Miller, (Kans.), 73 Pac. 74; In re Austin’s 
Estate (Wyo.), 261 Pac. 130; Fleming v. 
Kelly (Colo.), 69 Pac. 272. 

. 61 Ala. Code 1940, Sec. 198, 239; Deering’s 
Calif. Probate Code 1941, Sec. 572; 4 Colo. 
Sts. 1935, Sec. 148 (Supplement); 2 Gen. 
Stats. Conn. 1930, Sec. 4960; 20 Dist. of Col. 
Code 1940, Sec. 116; 5 Supp. Comp. Laws 
Fla. 1927, Sec. 5541 (89), Fla. Stats. 1941, 
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which authorize the fiduciary to act with- 
out consulting the court, court approval 
is made necessary. None attempt to deal 
with the problem as affecting fiduciaries 
in general. The majority?® are limited in 


Sec. 733.08; 31 Ga. Code Ann., Sec. 113- 
1523; 22 Jones Ill. Sts. Anno., Sce. 110.468 
and 110.512; Code of Ia. 1939, Sec. 11956; 
1941 Supp. to Gen. Sts. of Kans. 1935, Sec. 
59-1402; Rev. Sts. of Me. 1930, Ch. 76, Sec. 
52; 6 Ann. Laws Mass., Ch. 195, Sec. 7; 5 
Comp. Laws Mich. 1929 (1940 Supp.) Sec. 
16289-4 (36) and Vol. 6, Sec. 16289-4 (36a), 
etc.; 3 Mason’s Minn. Sts. 1927 (1940 Supp.), 
Sec. 8992-98; 1 Miss. Code Ann. 1930, Sec. 
1682; N. J. Sts. Ann., Sec. 3:7-77; N. C. Code 
1939, Sec. 176 (b) (farming); 1925 Supp. 
Comp. Laws, N. D., Sec. 8544a18; 7 Page’s 
Ohio Gen. Code, Sec. 10509-9; 58 Okla Sts. 
Anno., Sec. 263; 20 Pa. Sts., Sec. 807, etc. 
(organization of corporation to continue busi- 
ness); Gen. Laws R. I. 1938, Ch. 575, Sec. 
33; 2 S. D. Code 1939, Sec. 32.0909; Ver- 
non’s Tex. Sts. 1936, Art. 3427; Utah Code 
Anno. 1943, Sec. 102-11-8; 3 Remington’s 
Rev. Wash. Sts., Sec. 1460 (partnership busi- 
ness); Wisc. Sts. 1939, Sec. 317.04. 

. Ga., N. C., Tex. (citations in n. 27). There 
is some indication that even under a statute 
of this kind an order of court should be ob- 
tained. Scott v. Taylor, 294 S.W. 227 (Tex.). 
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their application to an executor or admin- 
istrator and hence cannot aid a guardian, 
committee, trustee or other fiduciary. 
Quite often, too, the duration and pur- 
pose for which continuation of a business 
may be authorized is limited. Conditions 
may be laid down by the statute, e.g., a 
requirement of notice to interested per- 
sons. Failure to comply with such condi- 


tions impairs the effect of any court order 
that depends on the statute for validity.®° 


Incidents of Authorized Continuance 


A fiduciary who continues a business, 
will be liable for resulting losses and im- 
pairment of the assets if he acts negli- 
gently.*! 

No authority in the trust instrument 
can subject the estate creditors, without 
their consent, to the delay and risks in- 
cident to the operation of a business. 
After lapse of a reasonable time for as- 
certaining the debts and for liquidation 
of the estate, they are entitled to have 
their claims paid from the estate as- 
sets.32. The same rule should apply when 
the fiduciary acts under authority of a 
court order. Since authorization by the 
trust instrument or by a court to con- 
tinue a business does not relieve the fidu- 
ciary from personal liability for debts 
incurred in connection therewith, to pro- 
tect himself he must, when dealing with 
creditors, exclude his personal obligation 
by express stipulation. In a proper case, 
he can obtain reimbursement from the 
estate.*8 

Unless there is clear evidence of a dif- 
ferent intention, a power in the trust in- 
strument or court order will be inter- 


29. The following statutes (citations in n. 27) are 
somewhat broader, as indicated: Conn. (Ex’rs., 
adm’rs., and trustee in insolvency); Dist. of 
Col. (any fiduciary accountable to probate 
court) ; Ill. (guardian and conservator) ; Kans. 
(representative of decedent or ward); Mich. 
(anly fiduciary under court's jurisdiction) ; fidu- 
ciary as defined in subdivision (2), acting un- 
der a will or partnership agreement; Minn. 
(representative of decedent or ward); N. J. 
(ex’r., adm’r., or trustee); Pa. (organization 
of corporation by fiduciaries—defined Sec. 
321). 

. In re Wards’ Estate (Cal.), 15 Pac. (2d) 
901. Cf. In re Harsh’s Estate (Iowa), 218 
N.W. 537. 

. Re Onstad, 271 N.W. 652; 109 A.L.R. 630. 

2. Willis v. Sharp (N.Y.), 22 N.E. 149; 2 Scott 
on Trusts, Sec. 268.4. 
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preted as an authorization to employ only 
the assets which are already invested in 
the business. Hence, trade creditors re- 
sulting from the fiduciary’s operation of 
the business, as distinguished from cred- 
itors of the estate, may be limited to the 
assets of the business for the satisfaction 
of their claims.** 


A fiduciary is guilty of negligence by 
failing to collect a debt from an incorpo- 
rated business wholly owned by the es- 
tate.25 If such a business is in financial 
difficulties, he should not pay its debts or 
make loans from funds of the estate. In 
the first case, the debts are not obliga- 
tions of the estate; in the second, the 
loans do not meet the requirements of 
proper trust investments, and even court 
approval will not protect the fiduciary 
where his power of investment is re- 
stricted to certain securities. It is equal- 
ly bad for the fiduciary, individually, to 
lend money to the business, because he 
thereby places himself in a position which 
may be adverse to the interests of the 
trust beneficiaries.*® 


Where the fiduciary is also an officer 
of the estate’s corporate business and the 
business is indebted to the estate, or has 
issued securities held by the estate, his 
knowledge as officer requires him to take 
prompt steps for collection of the indebt- 
edness and for disposal of the securities, 
should it get into financial difficulties. By 
failing to act, he makes himself liable.*7 
The application of the rule is quite famil- 
iar in the case of bank deposits.** 


33. Anglo-Amer. Direct Tea Trading Co. v. Sew- 
ard (Mass.), 2 N.E. (2d) 448; In re Gorra’s 
Will, 236 N.Y.S. 709. Cf. Hake v. Dilworth 
(Tex.), 96 S.W. (2d) 121; International Shoe 
Co. v. U. 8S. F. @ G. Co. (S8.C.), 195 S.E. 
546; Fleming v. Kelly (Colo.), 69 Pac. 272. 
See 2 Scott on Trusts, Secs. 268 and 268.2. 

. 8 Bogert on Trusts, p. 1822; 2 Seott on 
Trusts, See. 268.2. Cf. Furst v. Armstrong 
(Pa.), 51 Atl. 996; Schlickman v. Citizens 
Nat. Bank (Ky.), 129 S.W. 823; Altheimer v. 
Hunter (Ark.), 19 S.W. 496; In re Ennis’ 
Estate (Wash.), 165 Pace. 119. Cf. Hake v. 
Dilworth (Tex.), 96 S.W. (2d) 121 (dis- 
cussing effect of authorizing statute). 

- Nonnast v. Northern Tr. Co. (Tll.), 29 N.E. 
(2d) 251; In re Keane, 160 N.Y.S. 200. 

. In re Nonnast’s Estate (Ill.), 21 N.E. 

796; Aff. 29 N.E. (2d) 251. 

. In re Richardson’s Will, 266 N.Y.S. 388. 

. Zimmerman v. Coblentz (Md.), 185 Atl. 342 
at 346; Liddell v. Strong (Miss.), 184 So. 
432. 


(2d) 
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Except when expressly so empowered, 
a fiduciary cannot incorporate a busi- 
ness.*® He would be wrongfully chang- 
ing the character of the trust property. 
For the same reason, a business already 
incorporated cannot be changed to a part- 
nership.*® Moreover, even express powers 
to make such changes in the method of 
doing business are not. liberally con- 
strued.*! 


The fiduciary must keep proper ac- 
counts. If this is not done, he and his 
surety will be charged with compound in- 
terest on the funds of the estate used 
in the business. The measure of dam- 
ages is the amount, including the princi- 
pal, which would have been realized had 
the fund been properly invested, with the 
presumption that the profits would have 
equaled the legal rate of interest.* 


Liability of Fiduciary for Activities in 
Partnership or Corporation 


The conclusion has been reached that 
the surety on a fiduciary’s bond as execu- 
tor or administrator is not liable for 
mismanagement by the principal as sur- 
viving partner, on the theory that the 
firm assets are not a part of the trust es- 
tate.42 However, it is necessary to in- 
quire whether the fiduciary because of his 
conduct in the partnership has been 
guilty of any breach of duty as executor 
or administrator. Embezzlement from 
the partnership is certainly not consis- 
tent with his duty to protect the estate 
assets, and would constitute a breach of 
his fiduciary obligations if, as a result, 


39. Garesche v. Levering Inv. Co. (XN 
653; In re Frank’s Estate, 277 
In re Lyall’s Will, 208 N.Y.S. 

Conant v. Blount, (Fla.), 192 So. 
v, Ash (N.J.), 10 Atl. (2d) 150. 

. Penn v. Fogler (Ill.), 55 N.E. 192. 

. In re Scott’s Estate (Pa.), 124 Atl. 270 at 
271. 

2. State v. Schachat (Conn.), 180 Atl. 502. 
sumption would doubtless be rebutted by evi- 

‘ dence that no investment was available which 
would yield the legal rate of interest. 

3. Higbee v. American Employers Ins. Co. 
(Mich.), 278 N.W. 85; Stapley v. Stapley, 
(Ariz.), 242 Pac. 1005; Pearson v. Keedy, 
45 Ky. 128; Orrick v. Vahey, 49 Mo. 428. 
See also In re Grivels Estate (Cal.), 74 Pac. 
(2d) 759. 

. In re Auditore’s Will (N.Y.), 164 N.E. 242. 
And see In re Boyle’s Will, 251 N.Y.S. 197; 
In re Peabody’s Estate, (Wisc.), 260 N.W. 
444: Moroney v. Moroney (Tex.), 286 S.W. 
167. 
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the estate’s interest in the partnership 
should be damaged.*# If the embezzle- 
ments are committed by someone else 
whom the fiduciary had placed in charge 
of the business, there would be no liabil- 
ity on his part, assuming he was not neg- 
ligent in his selection and in retaining 
the manager.*® The liability of a fidu- 
ciary is, of course, not limited to cases of 
embezzlement.*® 


45. Dallas. Tailors’ Supply Co. v. Goen (Tex.), 25 
S.W. (2d) 224. And see Hartman’s Estate 
(Pa.), 200 Atl. 49; Walker v. Walker Execu- 
tors (Ky.), 11 8.W. 718. 

. Gartside v. Gartside (Mo.), 20 S.W. 669; 
In re Wacht’s Estate, 32 N.Y.S. (2d) 871; 
Cf. In re Doelger’s Estate, 4 N.Y.S. (2d) 334, 
Aff. 18 N.E. (2d) 42. And see Notes 39 
Col. L. Rev. 313; 24 Cornell L. Q. 285. 
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It is the duty of a trustee to determine 
the source of a dividend and to make 
proper allocation, between the respective 
owners of capital and income.47 When 
the dividend comes from a corporation 
which is but another self for the trustee 
by virtue of his control over the corpora- 
tion, he makes an erroneous allocation at 
his own risk. If the fiduciary is also the 
life tenant, his activities in the corpora- 
tion which bring about increased divi- 
dends, even from profits carried on the 
corporate books as income, must be scru- 
tinized with care. Though there may be 
no intentional wrongdoing, a fiduciary 
will be called upon to refund to the estate 
any dividends received by him as a life 
tenant which in fact were accretions to 
capital.*8 

Similarly where a trustee through a 
corporation pays a large capital debt due 
the estate, or sets up reserves for depre- 
ciation of capital assets, he thereby re- 
duces the income of the life beneficiaries 
by reducing the dividends paid on the 
corporation’s stock held by the estate. In 
such cases, the courts have protected the 
income beneficiaries.*9 This rule seems 
equally applicable where the estate has 
only a minority interest, but the fidu- 
ciary, by his own holdings or otherwise, 
is able to control the corporate affairs. 


Some courts influenced by the view 
that the shares of stock, and not the 
corporation, belong to the estate, have 
concluded that the life beneficiary can 
look only to such dividends as the Board 
of Directors may see fit to declare; even 
though the estate may own all the stock.5° 
But justice does not require us to disre- 
gard the corporate form where the fidu- 
ciary is actually impairing the value of 
the beneficiary’s interest, whether as life 


47. 1 Restatement of the Law of Trusts, Secs. 232 
and 233. 

48. In re Clark’s Will (Minn.), 284 N.W. 
Welch v. Welch, (Wisc.), 290 N.W. 
(Op. on rehearing 293 N.W. 150.) 

49. In re McLaughlin’s Estate, 299 N.Y.S. 559; 
In re Adler’s Estate, 299 N.Y.S. 542. See 
notes 38 Col. L. Rev. 942; 47 Yale L. Jour. 
1026; 51 Harv. L. Rev. 937. Cf. Boyle v. 
John Boyle & Co., 120 N.Y.S. 1048, Aff. 94 
N.E. 1092. See also In re Hilliard’s Will, 
299 N.Y.S. 788. 

. Green v. Philadelphia Inquirer Co. (Pa.), 196 
Atl. 32. See also In re Kohler (N.Y.), 132 
N.E. 114. 


876; 
758. 
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tenant or remainderman. If his control 
over the business comes about by virtue 
of the estate’s interest, then his actions 
relative to the business are performed in 
his capacity as fiduciary.51 When it is 
not dependent on the estate’s interest, he 
still owes a duty of loyalty to the estate 
and cannot do anything in the business 
for his own advantage to the detriment 
of the estate.°2 Presumably, neither by 
the trust instrument®? nor by action of a 
probate court®+ can any control be exer- 
cised over the corporation as such. Clear- 
ly, though, the acts of the fiduciary can 
be controlled, and in all cases this pro- 
vides a sound legal basis for the remedy. 

If a fiduciary is in doubt as to his 
course it is proper for him to seek the 
guidance of the court.®® 


Right to Receive Compensation 


As to a fiduciary’s right to compensa- 
tion for managing a business, he violates 
his duty if, by virtue of the estate’s 
interest in a corporation, he elects him- 
self to office and accepts a salary as such 
in the corporation.®*® The theory is that 
the receipt of a salary prevents the fidu- 
ciary from impartially deciding when, for 
the best interests of the estate, the stock 
should be sold. Some courts have also 
argued that the salaries diminish the 
amount of the income which otherwise 


51. In re Peabody’s Estate (Wisc.), 260 N.W. 
444; In re Auditore’s Will (N.Y.), 15 N.E. 
(2d) 593 (where court pointed out that rule 
would apply even if estate was only minority 
stockholder). 

. In re Witkind’s Estate, 4 N.Y.S. (2d) 933; 
In re Barrett’s Estate, 6 N.Y.S. (2d) 689. 
3. Green v. Philadelphia Inquirer Co. (Pa.), 196 
Atl. 32. Cf. In re Doelger’s Estate, 4 N.Y.S. 
(2d) 334, Aff. 18 N. E. (2d) 42; Farmers 
Loan & Trust Co. v. Pierson, 222 N.Y.S. 532. 

. In re Pulitzer’s Estate, 249 N.Y.S. 87 (aff. 
260 N.Y.S. 975). And see In re Adler’s Es- 
tate, 299 N.Y.S. 542; In re Witkind’s Estate, 
4 N.Y.S. (2d) 933; In re Stulman’s Estate, 
263 N.Y.S. 197; In re Auditore’s Will (N.Y.), 
15 N.E. (2d) 593; Moroney v. Moroney 
(Tex.), 280 S.W. 254. 

. In re Clark’s Will (Minn.), 284 N.W. 876. 
And see In re Langdon’s' Estate, 248 N.Y.S. 
146. 

. Clark v. Clark (Ga.), 144 S.E. 787; Mangel’s 
v. Safe Deposit & Tr. Co. (Md.), 173 Atl. 
191; In re Hirsch’s Estate, 101 N.Y.S. 893 
(aff. 81 N.E. 1165); Pyle v. Pyle, 122 N.Y.S. 
256 (aff. 92 N.E. 1099); In re Kirkman’s 
Estate, 256 N.Y.S. 495. And see Shanley’s 
Estate v. Fidelity Union Trust Co. (N.J.), 138 
Atl. 388. For discussion, see ‘Estate Corpo- 
rations,” 86 Pa. L. Rev. 136. 
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would be paid to the estate, and further- 
more that the operation of a business 
should not be made alluring to fiducia- 
ries. Hence, the fiduciary may be liable 
to account to the estate for salaries re- 
ceived by him**? even if the estate has 
actually profited by his management. 


On the other hand a fiduciary may re- 
tain a salary where his official connection 
with a corporation is not due to the in- 
terest of the estate, as, for example, when 
his individual stock holdings are alone 
sufficient®® or where the creator of the 
trust indicates a different intention.5? In 
a few jurisdictions, the fiduciary’s right 
to retain his salary is made to depend 
merely on whether valuable services were 
rendered to the business sufficient to jus- 
tify it.6° The fact of the fiduciary’s em- 
ployment with the business prior to his 
appointment may lend support to the 
right to receive a salary.® 


A strict view has been adopted in some 
jurisdictions that the management of a 
business does not entitle the fiduciary to 
more than ordinary commissions, based 
on net profit and not gross receipts.®* Yet 
it is the usual practice to make allow- 
ances to a fiduciary for extraordinary 
services, such as a reasonable salary for 
work beyond his ordinary duties as fidu- 
ciary.** Manifestly the interlocking ser- 
vice of a fiduciary should be considered 
in any final determination of his com- 
pensation whether it is to consist solely 
of commission or partly of commission 
and partly of salary.® 

No fiduciary should collect trustee fees 


57. Crescent Furniture & Mattress Co. v. Morgan 
(Miss.), 173 So. 290; Mangels v. Safe De- 
posit & Trust Co. (Md.), 173 Atl. 191; Mat- 
ter of Hartman, 29 Ohio Law Abstract 67. 

58. Adams v. Hearn (Md.), 178 Atl. 606. 

59. In re Evans Estate (Iowa), 232 N.W. 72; In 
re Davison’s Will, 17 N.Y.S. (2d) 790; Welch 
v. Welch, 290 N.W. 758. 

60. Kubin v. Chicago Title & Trust Co. (Ill.), 29 
N.E. (2d) 859; Swueske v. Schofield (Tll.), 
28 N.E. (2d) 138, aff. 34 N.E. (2d) 399. 
And see Rossi v. Davis (Mo.), 133 S.W. (2d) 
363; In re Smythe’s Estate, 36 N.Y.S. (2d) 
605. 

. In re Schaefer, 73 N.Y.S. 57 (aff. 64 N.E. 
1125). And see In re Berri, 224 N.Y.S. 466. 

. Crescent Furniture & Mattress Co. v. Morgan 
(Miss.), 173 So. 290; 99 A.L.R. 961 and 66 
A.L.R. 512. Cf. In re Peabody’s Estate 
(Wisc), 260 N.W. 445. 

3. Cornett v. West (Wash.), 173 Pac. 44. 

. In re Peabody’s Estate (Wisc.), 260 N.W. 
444, 
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without bringing to the court’s attention 
the amount of any salaries he received 
from the estate’s business. In this con- 
nection, it should also be borne in mind 
that ordinarily a fiduciary is not entitled 
to extra fees until authorized by court 
order. Hence, if prior thereto he with- 
draws fees in excess of the statutory al- 
lowances, he is chargeable with the 
amount of the excess and interest from 
the date of withdrawal, even though the 
court may later allow extra compensation 
which is very little less than the amount 
withdrawn.® 


Remedies When Fiduciary Violates 
Trust 


Whether the control arises from the 
fiduciary’s own stock holdings®® or stock 


65. In re Guglielmi’s Estate (Cdl.), 31 Pac. (2d) 
1078. 

66. In re Barrett’s Estate, 6 N.Y.S. (2d) 689. 
Cf. contra—In re Sullivan’s Estate, 6 N.Y.S., 
(2d) 783, aff. 8 N.Y.S. (2d) 533; and In re 
Ebbets’ Estate, 267 N.Y.S. 268. 
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The Kende Galleries offer unparalleled 
facilities for selling estates. Sales at 
public auction may be held either in 
the Galleries’ spacious rooms on the 
llth Floor of Gimbel Brothers, or at the 
famous Jay Gould mansion, 579 Fifth 
Avenue, at 47th Street. Cash advances 
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ministration expenses or taxes will be 
made. All sales are given unusually 
large coverage in newspapers and 
magazines. Write or phone for infor- 
mation about the additional advantages 
offered by the Kende Galleries, 
Pe. 6-5185. 
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ownership of the estate,®? the probate 
court may direct an executor to give an 
accounting of the corporate activities, 
permit an examination of the corporate 
records and require him to “exhibit all 
information within his control which 
bears on the fortunes of the estate.” Un- 
der such circumstances, the fiduciary is 
also in a position where, as officer of the 
corporation, his interests may be antag- 
onistic to those of the trust beneficiaries, 
which justifies his removal as executor 
or trustee.*® Moreover, the right to seek 
removal of a fiduciary is not limited to 
the beneficiaries and creditors of the es- 
tate; the surety in a proper case may 
apply.®® In many states statutes permit 
the surety to petition for release from 
liability under a fiduciary bond. His 
petition for termination of the bond 
does not deprive him of the right, in ad- 
dition, to seek the fiduciary’s removal.’° 
67. Farmers’ L. & T. Co. v. Pierson, 222 
533: In re Steinberg’s Estate, 274 
914: In re Gerbereux’ Wil, 266 N.Y.S. 134. 
And see In re Stewart’s Estate, 3 N.Y.S. (2d) 
985: In re Paddock’s Estate (Wisc.), 203 

N.W. 347. 
68. Gartside v. Gartside (Mo.), 20 S.W. 669; 


Overell v. Overell (Cal.), 248 Pac. 310. For 
cases where control was due to estate’s stock 


w.Y.8. 
N.Y.S 


ownership, see: Clark v. Clark (Ga.), 144 
S.E. 787: In re Hirsch’s Estate, 101 N.Y.S. 
893 (aff. 81 N.E. 1165); Pyle v. Pyle, 122 


N.Y.S. 256 (aff. 92 N.E. 1099; In re Gross- 
man’s Estate, 283 N.Y.S. 323; aff. 294 N.Y.S. 


942. Cf. Mangels v. Safe Deposit & Trust 
Co. (Md.), 173 Atl. 191; In re Berri, 224 
N.Y.S. 466. On conflicting interests as 


grounds for removal, see 119 A.L.R. 306, at 
323. 

69. In re Donlon’s Estate (Iowa), 206 N.W. 674; 
Hardaway v. Parham, 27 Miss. 103; 33 CWJ.S. 
1039, Sec. 91 n. 70. See also statutory pro- 
vision 2 Gen. Sts. Conn. 1930, Sec. 4962. 

70. In re Donlon’s Estate (Iowa), 206 N.W. 674. 
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There’is an obvious need for more ade- 
quate statutes, which will protect not only 
executors and administrators, but also 
guardians, committees, trustees and 
other fiduciaries in the continuance of a 
business when it is for the benefit of the 
estate.“ Finally, the draftsman of a 
will or trust instrument where the estate 
is likely to involve an interest in a busi- 
ness should consider use of suitable pro- 
visions by which many of these problems 
can be avoided. 


71. See form of statute suggested by Harry <Adel- 
man in 36 Mich. L. Rev. 185; 3 Bogert on 
Trusts, Sec. 579 (pocket part). However, 
such legislation should not be restricted in its 
application to decedent's estates. Accordingly, 
Mr. Adelman’s proposed statute will require 
some slight amendment if it is to be of maxi- 
mum benefit and cover all kinds of estates. 


Evaluing Trust Service 


To assess the value of trust services 
purely on a cost basis is similar to judging 
a quality product on the basis of mass pro- 
duction, Henry A. Theis, vice president of 
the Guaranty Trust Company of New York 
told the Mid-year Trust and Banking Con- 
ference of the New Jersey Bankers Assn. 
this month. Trust fees should depend upon 
four elements:—(1) work done; (2) re- 
sponsibility assumed; (3) amount involved, 
and (4) results achieved, according to Mr. 
Theis, who is president of the A.B.A. Trust 
Division. 

If wills and trust instruments contain 
queer provisions, deal with queer property, 
or have numerous’ sub-trusts, the fees 
should be stepped up, he said. If the fees 
necessary to make a profit are higher than 
the economy justifiably permits, there is no 
justification in accepting the business at a 
loss. If the objectives cannot afford the 
price, the business should be declined. 


On the other hand, a trust department 
must be operated as efficiently as possible. 
Methods and systems must be thoroughly 
modern, machines used where mechaniza- 
tion means economy, personnel be experi- 
enced and trained to turn out the greatest 
volume of work, consistent with safety. 
Yet, it is not sound to cut corners or to 
try to operate so cheaply that the quality 
of the work is sacrificed, Mr. Theis re- 
marked. 









TRUST OPERATIONS 


Approval of Trust Accounts 


The November meeting of the Essex 
County Bankers Association, held in New- 
ark, N. J., was featured by a session on 
trust matters conducted by William E. 
Hocker, of National Newark and Essex 
Banking Co., pinchhitting for Fred I. Wil- 
son, of National State Bank, who submitted 
the following report. 

Alfred C. Clapp, Deputy Surrogate of 
Essex County, on the question of whether 
an uncontested court accounting decree 
constitutes an approval of the securities on 
hand, referred to five cases (three unre- 
ported) and indicated that Camden Safe 
Deposit Co. re Fawcett is the present law. 
In this case, Vice Chancellor Buchanan in 
1940 held that a decree allowing an account 
constitutes no approval of the matters set 
up in the investment schedules of the ac- 
count. His theory is based on the fact that 
in order for the decree to be considered an 
approval of the investments held, the 
schedules must form a part of the account. 
The Changes in Investments and Remain- 
ing Assets Schedules do not form a part 
of the account but are merely annexed 
thereto. 

Mr. Clapp further indicated that it 
would appear the question of the legality 
of the investments on hand cannot be passed 
upon by an accounting proceeding. The 
court left it open as to whether this ques- 
tion could be determined on a separate ap- 
plication but to date there have been no 
such applications, probably due to the fact 
that they would require full testimony on 
the investments and personal service on all 
parties in interest. In addition, the trustee 
individually would be chargeable for the 
costs of the proceedings and the taking of 
testimony. 

Mr. Clapp stated that nothing can be 
accomplished by the revaluation of the 
assets on each account. The only time such 
revaluations are accepted are in cases of a 
substituted trustee who wishes to be 
charged with the values as of the date he 
takes over, or in the case of a final ac- 
count. It appears that the only solution to 
the problem would be a test case in the 
Court of Errors and Appeals. 

William P. Seddon, an investigator for 
the New Jersey Transfer Inheritance Tax 
Bureau, discussed what could be done by 
fiduciaries to assist the Bureau in tax pro- 
ceedings. He said a careful reading of the 
information imprinted on the form would 
avoid a great deal of delay and detail. He 
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indicated that it was most important to in- 
clude in the return all of the personal 
property of a decedent regardless of situs, 
as well as jointly held property and trustee 
bank accounts, regardless of location. 

Mr. Seddon advised that the Department 
had found it necessary to have new tax 
return forms making it mandatory to dis- 
close real property held in joint names due 
to the fact that many fiduciaries did not 
fully disclose such an asset even though 
a transfer from the name of a decedent to 
joint names of husband and wife had pos- 
sibly been made in contemplation of death. 
He emphasized the fact that disclosure 
of an asset would not necessarily mean that 
it was considered a taxable asset. 

In an open discussion which followed, the 
question was raised as to why waivers are 
required on custodian accounts and by some 
insurance companies on the death of a 
beneficiary of a life insurance policy where, 
said beneficiary elected to take settlement 
of the proceeds under option instead of 
lump sum payments. Mr. Seddon stated 
that this is the result of an old rule refer- 
ring to deposits and it is assumed that 
securities in a custodian account, as well 
as funds remaining with an insurance com- 
pany under option, are considered ‘“de- 
posits.” 


a 


Florida Trust Earnings 


Earnings by trust departments in Flor- 
ida state banks and trust companies to- 
taled $135,509 for the year ending June 
30, 1948. This figure represented 2.45% 
of gross current earnings of all such insti- 
tutions, there being no segregation of 
banks without trust departments. 
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What do You say 


when a client asks— 


What about Federal Savings and 
Loan Shares? 


Increasing investments placed with our members by cor- 
porate and individual trustees suggests that more and more 
men like yourself are discussing the Federal Savings and 


Loan Share. 


Knowing that it is far different from old-time building and 
loan, how does it compare with other “standard” invest- 
ments? What is its record over the past 10 years? How 


has it stood up under war economy? 
What are the facts? 


A statistical review, brief yet broad, has been compiled 
from official reports . . . the most recent available anywhere. 


It will be mailed upon request. No obligation, of course. 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street - Field Building ~- Chicago, Illinois 


A non-profit corporation created for your more convenient consider- 
ation of its members’ Federal Savings and Loan Shares as investments. 


Recognized Consistent 
Investment Return 


Non-Fluctuating Convenient 
Principal ) Investment 





LOW-COST HOUSING 
A Field for Post-War Investment 


LOUIS H. PINK 


Regional Director, OPA Rent Control Division; President, Associated Hospital Service - 
and former Commissioner of Insurance of New York State 


UR life companies and banks 
were faced with a serious invest- 
ment problem before the war. Capi- 


tal markets had pretty well dried up 


and there were not enough good in- 
vestments to go around; interest 
rates were falling and old securities 
paying good rates were refunded 
with new at a lower interest yield. 
The war changed this by making in- 
vestment in government securities 
practically compulsory. 


No one can vision the after-war pe- 
riod with certainty. The pressure 
for the purchase of government se- 
curities will continue; we shall have 
to pay not only for the war but to 
finance the peace. 

Governments everywhere will try to 
keep interest rates low. But undoubted- 
ly there will be an upswing in interest 
rates as private industry revives and 
a peace production movement gets into 
action. We can assume that capital will 
again be sought after and that much of 
the productive effort will be brought 
about through private financing. We 
ought never again adopt a philosophy of 
scarcity; we must produce and dis- 
tribute. We should be prepared to siphon 


out capital to all manner of useful and 
productive enterprises through our finan- 
cial institutions. 


Proper Sphere in Limits 


NE of the most logical possibilities 

for investment, and one which will 
provide a maximum of: employment, is 
large-scale, low-rental housing. The in- 
surance companies and banks are in a 
position to make a substantial contribu- 
tion towards the improvement of hous- 
ing. They can also assist materially in 
preventing the extension of blight in our 
cities and, to a lesser degree, in the clear- 
ing and rebuilding of slum areas. 


There are obvious limitations to any 
help that the financial institutions can 
give: neither those who manage the 
financial institutions nor those who su-- 
pervise them have any right to gamble or 
speculate with or in any way imperil the 
great reservoir of the savings of the pub- 
lic. The first duty is to see that these 
funds are invested in the safest security 
available. They have no right to aid 
social and philanthropic movements in 
which we are interested unless the in- 
vestment compares favorably with the 
soundest that can be obtained in the in- 
vestment market. 
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Within this limitation, however, there 
is a proper and legitimate field for the 
investment of a reasonable and limited 
proportion of the funds of financial insti- 
tutions in large-scale, well-planned, cen- 
trally located housing developments. They 
must be large enough to produce econo- 
mies in construction and management 
and to maintain values even in the face 
of possible deterioration in surrounding 
neighborhoods. The rents must be suf- 
ficiently low to assure a constant and 
steady demand for occupancy. 


Applicable to Banks 


HILE the life companies are best 

equipped to plan, execute and man- 
age large housing developments for the 
moderate and lower income groups, there 
is no reason why savings banks and other 
financial institutions should not partici- 
pate. 


The Redevelopment Law in New York, 
for example, which authorizes life insur- 
ance companies to develop substandard 
areas in the cities, was originally drawn 
to include savings banks. The banks 
were eliminated only because the Legis- 
lature was not then willing to give these 
powers to banks. There is no reason 
why the banks should not have the same 
opportunities as life insurance compan- 
ies. It is true that a single large life 
company is better equipped with money 
and experience to enter this field than the 
average bank, but it was intended that 
groups of banks be permitted to join in 
a single venture. There is no reason why 
not only several banks but banks and life 
insurance companies should not join to- 
gether in practical and forward looking 
projects and share the cost, the respon- 
sibility and the investment. 


Another possibility for consideration 
in the post-war years, when every effort 
will be made to stimulate employment as 
well as better housing, is the development 
of large, self-supporting projects by the 
municipal housing authorities. The bonds 
of the authorities could be marketed with 
banks and insurance companies for per- 
haps 80 per cent of the cost with the re- 
maining 20 per cent of risk taken by city, 
state or federal government. 


TRUSTS and ESTATES—December 1943 


Blight on all Community Values 


HERE are great social investment 

possibilities in the low-rental housing 
field. We have already gone far in grant- 
ing powers and providing machinery. If 
there is any interest on the part of the 
lending institutions, the widening of the 
laws and the providing of the necessary 
machinery should be considered now so 
that proper mechanism will be available 
with the coming of peace. 

The increase of blight is of immediate 
concern not only to city governments 
which lose tax revenues, but to the lend- 
ing institutions. All of our great life 
companies and banking institutions have 
substantial investments in mortgages in 
the large cities. Some of these have been 
converted into real estate. Extension of 
the blighted areas and consequent deter- 
ioration of values not only makes it diffi- 
cult to collect interest and rents in these 
sections, but has a tendency to detract 
from the underlying value of all real es- 
tate and mortgages in the community and 
even to adversely affect its trade and in- 
dustrial life. 


Proven Field, Not Experiment 


HE project of the Metropolitan Life 
in cooperation with New York City 
authorities, for the rebuilding of a large 
blighted area, is one of the most impor- 
tant steps yet taken in this field. It is 
unfortunate that so worthwhile an effort 
has been dragged into politics and the 
courts not only by some of the landown- 
ers who hope to profit from higher prices, 
but by housing reformers who should be 
helping instead of hindering. Several of 
the details could undoubtedly be im- 
proved. The high density is the most 
serious of the objections—some way 
should be found to lower densities in such 
projects without unduly increasing rents 
—hbut the project as a whole is good. 
While the thought is comparatively 
new, investment in housing is not in any 
sense merely an experiment. There is 
much in the history of limited dividend 
housing here and abroad which leads us 
to believe that large-scale, centrally lo- 
cated, low-rental, carefully supervised 
developments may offer one of the safest 
of long-term investments. 





INVESTMENT POLICY 


THE INSTITUTIONAL INVESTOR AND INFLATION 


JOSEPH STAGG LAWRENCE 
Vice President and Economist, Empire Trust Company of New York 


NFLATION as it manifests itself to- 

day in the United States is largely 
political both in cause and effect. This 
has been reflected in the stationary 
prices for industrial products which 
have little political significance, vastly 
higher prices for labor and farm pro- 
ducts, and a lion’s share of all profits 
for the state which risks no capital and 
bears no direct responsibility for effi- 
cient production. 

The investor now searches for vehicles 
whose earnings and market values will 
appreciate as the currency depreciates, in 
order that the real substance of a capital 
fund shall remain constant or increase. In 
this quest it will be well for the investor 
to disabuse himself of certain misconcep- 
tions concerning the conventional hedges 
against inflation developed in an era of free 
markets. 

With rationing and market control, it is 
impossible for the individual or institution 
to acquire significant quantities of any 
commodity. There is no other currency to- 
day which can offer satisfactory refuge to 
an apprehensive dollar. Real estate may 
be a partial capital safeguard to the indi- 
vidual. The home offers necessary shelter, 
and to this extent assures the value of 
money invested. To the extent that a farm 
is operated by the owner with products di- 
rectly satisfying family needs, it also repre- 
sents protection against evaporating buying 
power. Large scale real estate ownership, 
however, entails cost and _ responsibility 
which aggravate the problem of capital pro- 
tection. 

Common stocks, therefore, constitute the 
only remaining safeguard against a melt- 
ing dollar. 

Today there is no profit-promoting lag 
between industrial prices and costs; in fact, 
just the reverse is true. Costs, notably 
taxes and labor, have gone ahead first. With 
product prices fixed, these costs have crowd- 
ed profit margins and it is only the huge 
volume of business that enables war indus- 
tries, such as copper mining, steel and rail- 
roads, to show earnings. Cut this business 
volume back to normal and the story of 
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earnings with attendant market value of 
shares, will be entirely different. 


The investor, institutional or individual, 
should know that in previous inflationary 
periods efforts to hedge were not conspicu- 
ously successful. The proper course of 
action in any given inflationary period be- 
came reasonably clear only after the event. 


The inflation danger against which hedg- 
ing is necessary is less acute, however, than 
in previous wars. Indeed, in terms of cur- 
rency depreciation, the danger is hardly 
greater than that which has confronted the 
owner of capital in normal periods of pros- 
perity. 


This is a fortunate circumstance, for it 
tends to safeguard the prodigious invest- 
ment which the American public is today 
making in government bonds. The success- 
ful control of money rates and the strong 
vested interest of the government in low 
rates assures the owner of government 
bonds a stable market value at least for 
the visible future. , 


The major emphasis in hedging a capital: 
fund at the present time should not be: 
against rising commodity prices or depre-. 


ciating currency value. The emphasis 
should be on maximum protection, first, 
against heavy taxation and, second, against 
labor costs and labor restrictions. Beyond: 
that he should look for maximum earnings: 
in relation to market price—maximum fu-: 
ture earnings. The prudent investor will; 
examine carefully the tax exposure of the: 
company whose shares he proposes to buy.) 
The general burden of taxation on business: 
does not bear with equal weight upon all! 
corporate units. Similar search may be: 
directed and similar caution applied to the 
labor factor in an enterprise. An insur- 
ance company, an oil producer, a finance’ 
company have a more favorable exposure: 
to labor costs than a railroad or a coal 
mine. 


It is clear from the market action of: 
certain groups of securities that the criteria’ 
of selection here suggested have already: 
been applied on a substantial scale. Oil,: 
bank and chemical stocks have been strong.’ 
In terms of future earnings, favorable ex- 
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posure to taxes and labor, able and alert 
management, these groups rate high. How- 
ever great the acknowledged attraction of 
a security may be, it is possible for the 
market to place too high a value upon it. 
By the same token, stocks in less favored 
positions may be sold to the point where 
they become attractive in spite of their dis- 
advantages. It is here that investment dis- 
cretion must be applied. 


Q—-- - —— 


List of Approved Investments 


A complete list of securities on the ap- 
proved lists of investments for unrestricted 
trust accounts has been compiled by the 
Committee on Trust Investments of the 
Pennsylvania Bankers Association. The 
compilation is based on the lists of seven 
of the larger institutions in Philadelphia 
and Pittsburgh, with the qualification that 
each security be found on the approved list 
of at least four of the banks, according to 
Chairman Frank G. Sayre reporting to the 
Mid-Winter meeting of the P.B.A. Trust 
Division in Harrisburg this month. There 
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is added a composite diversification schedule 
under the discretionary common trust funds 
of six trust companies in the state. The 
statistical sub-committee will revise the list 
periodically and changes will be published 
quarterly by the P.B.A. 


In advising trust institutions throughout 
the state that this list is available, the com- 
mittee cautioned against its use as a sub- 
stitute for the bank’s own responsibility to 
review and select investments, and that the 
presence or absence. of a security therefrom 
was not conclusive as to its suitability for 
purchase at a particular time. 


Mr. Sayre, who is vice president of The 
Pennsylvania Company in Philadelphia, re- 
ported that, while the Legislature will not 
meet for some time, his committee is active- 
ly continuing its educational program on 
the Prudent Investor Rule. He urged that 


the various corporate fiduciaries associa- 
tions throughout the state follow the lead 
of the Group II association in having Mayo 
Shattuck discuss the Rule at a meeting at- 
tended by bank officers, attorneys and legis- 
lators from the district. 











44 Wall Street 


“New Trends in Distribution 
of Securities” 


We have prepared a new booklet which, in 
addition to reviewing secondary market dis- 
tributions, contains interesting data concern- 
ing the cost of distributing blocks of securities 
by the ‘‘Special Offering’ method. 


Copies available 


SHIELDS & COMPANY 
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INVESTMENT POLICY 


RAILS IN POST-WAR TRANSPORTATION 
COMPETITION 


R. V. FLETCHER 
Vice President, Association of American Railroads 


T is not beyond the bounds of prob- 

ability that in spite of the heavy tax 
burden and the rising tide of wage and 
material costs, the railroads will emerge 
from the war with $1.5 billion available 
for needed improvements and to assist in 
cushioning the shock of changing to a 
peace economy. They will emerge, too, 
with good will on the part of the public, 
due to their excellent war performance, 
and their demonstrated capacity to serve 
the public at rates substantially lower 
than in the pre-war period. In other 
words, the increase in railroad earnings 
is due entirely to increased volume and 
to improved methods of operation. 


The railroads, under the stress of the 
heavy traffic they are carrying, are wear- 
ing out the plant faster than it can be 
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repaired. A survey made by the Associa- 
tion of American Railroads indicates that 
there is an annual lag in maintenance ex- 
penditures of $250,000,000 on roadway 
and structures alone, to say nothing of 
equipment. We are asking Congress to 
permit us to set up reserves, deductible 
from taxable income, in such amounts as 
the Interstate Commerce Commission 
may approve as representing sums that 
should have been and would have been 
spent for maintenance had men and mate- 
rials been available. 


We confront the problem of intensified 
competition, due to the probable revival * 
of water transportation, both intercoastal 
and intracoastal, the expansion of air and 
pipe line transport and an increase in the 
already formidable competition on the 
highways. The plane problem is one of 
relation of carrying power to cost. At 
the present time, through cooperation 
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with the Railway Express Agency, a rail- 
road-owned enterprise, air lines are car- 
rying a substantial amount of air ex- 
press, consisting mostly of small and light 
articles, for which there is need for ex- 
pedition in movement. The extent to 
which air traffic in the post-war world 
will divert freight from the rails and 
highways must depend upon the factor 
of cost. Extravagant claims by air en- 
thusiasts who have studied this cost fac- 
tor but superficially are discounted by 
the responsible leaders of the industry. 
An officer of one of the large air lines in 
the Southwest recently stated: 


“In the month of October, 1941, a rep- 
resentative month, the average operating 
cost of all the scheduled air carriers in 
the United States was 6lce per mile. 
Applying against this average cost fig- 
ure, the 2%4-ton capacity of the DC-3 
operation ***, we arrive at a ton-mile 
cost of 27c. 

*** “That figure is still unsalably high 
compared with rail freight costs of some- 
thing less than a cent per ton mile and, 
in the case of the vast bulk of freight, 
something less than %c per ton mile.” 


We will, of course, have to meet serious 
competition from trucks and buses. But 
these useful vehicles are now functioning 
to full capacity, as are the railroads in 
hauling both military and civilian traffic. 
It may be that there will be a revival of 
road building after the war and these 
additional and improved highways will 
tend to stimulate the growth of highway 
traffic. But it is fair to say that the ex- 
perience of the country, both before and 
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during the war, has pretty well shaken 
down these competing agencies into their 
appropriate place in our economy. The 
costs of highway operations will increase 
with the growth of unionism in the in- 
dustry. After all, the trucks must em- 
ploy as many men to move three carloads 
of freight as the railroads employ to 
move a hundred. The trucks have an ad- 
vantage in certain respects, which will 
always make them useful for certain 
types of movement, but they will never 
supplant the railroads as the main re- 
liance of the country for an all inclusive 
transportation system, reaching every 
part of the country, handling every class 
of traffic, every day. 


Water transport is cheap, especially 
with the subsidies now being granted by 
the Government. But vessels, whether 
on the high seas or on the inland water- 
ways, are limited in the extent of their 
operations, and in some cases restricted 
by the element of time and the effects of 
droughts and cold weather. 


Looking at the picture broadly, there 
would seem to be on the horizon no storm 
clouds that can be said to threaten, ser- 
iously, the supremacy of the railroads as 
the premier carriers of the world’s traf- 
fic. The future of the rails depends upon 
two vital factors—cheapness and effi- 
ciency. Railroad charges will continue to 
be very low. The rails can probably not 
compete with the water lines in the mat- 
ter of cheapness; on the other hand, the 
water lines cannot compete with the rails 
in the matter of speed. The rails can 
never compete with the airplane in the 
matter of speed; the air lines can never 
compete with the rails in the matter of 
cost. If the rails can give the public a 
fair degree of rapid transit, coupled with 
costs that industry can bear, they should 
be able to hold their own in the competi- 
tive struggle that lies ahead. Almost 
every railroad has a corps of competent 
men subjecting every railroad mechan- 
ism, practice and policy to the closest 
scrutiny, to ascertain if helpful changes 
can be brought about in the way of doing 
things. There is a greater appreciation 
than ever before for the need of well 
directed planning, looking to the future 
welfare of this great industry. 





INVESTMENT POLICY 


THIS PLASTIC AGE 


CHARLES A. BRESKIN 
Editor of MODERN PLASTICS Magazine, New York 


T is almost impossible to be too bull- 
Lis: on the future of plastics. With 
scores of new military as well as com- 
mercial applications—some too secret to 
discuss—plastics have attained over- 
night the full acceptance and confidence 
of all industries and of our 11,000,000- 
man Army and Navy that are using them 
to help win the war. 


There are about 30 basic types of 
plastic materials. Most of them come 
as powders which can be molded or ex- 
truded; liquids which can be cast or used 
as coatings; or sheets, rods and tubes 
which can be machined on ordinary 
woodworking equipment. Their proper- 
ties, by and large, are lightness of 
weight; the full color range of the spec- 
trum; high dielectric strength; excellent 
tensile and flexural strengths; acid, al- 
kali and water’ resistance; impact 
strength; and resistance to aging and 
freezing. Some plastics possess almost 
all of these characteristics; some only a 
few, but it is possible to specify a mate- 
rial having just a certain range of char- 
acteristics—and for the manufacturer to 
make this material to specifications. 

Plastics work well in cooperation with 
other materials. Recently a new com- 
pany—Dow, from the chemical industry, 
and Corning, from the glass industry— 
has been formed to manufacture a new 
plastic which is a combination of resin 
and silica known as Silicone and is said 
to be able to resist 600° F. of heat. Plas- 
tics and wood combine to make plywood, 
lighter and stronger than equivalent 
weight of metal alloy. 


Airplane Gives Preview 


After the war you probably will see it 
used in the construction of many more 
planes and plane parts. Of course, 
grommets and fairleads, handles and 
knobs, windshields and “dope” are plas- 
tic applications in present-day aircraft 
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as are electrical wire covering and hous- 
ings and parts for countless instruments. 
The fact that molded plastic-plywood 
planes are feasible not only as trainers 
but as tough aerial fighters and bombers 
is further indication that you probably 
will be seeing them in civilian use. Plas- 
tics form an industry, but it is one just 
like steel or wood, dependent upon the 
demands of the manufacturing indus- 
tries which it supplies. 

A new, speedy and economical molding 
method utilizing high-frequency heating 
will reduce plastic costs by cutting cur- 
ing time to 10 percent and molding pres- * 
sures to 25 percent of today’s figures. 
The molder of thermosetting materials 
can conquer many previously unsolvable 
problems such as the molding of larger 
pieces and pieces with thicker cross-sec- 
tions. RCA recently has brought out an 
electronic “sewing machine” which util- 
izes high-frequency heat to weld sheets 
of plastics into bags much more quickly 
and economically. 


Uses in Future Homes 


You probably will see a good deal of 
post-war pre-fabricated housing, with 
low cost, highly durable plastics used ex- 
tensively. Plastic-bonded plywood or 
some fabric—or fibre-filled sheet prob- 
ably will be used for wall construction, 
self-insulating and strong enough to 
form the shell of the house without addi- 
tional support from old-fashioned beams 
or studs. If additional insulation were 
required, Plastic Foam would be an ex- 
cellent choice because of its high heat 
resistance, non-flammability, light weight 
and sound-proofness. Plumbing may 
make extended use of plastic. Plastic 
pipes, both rigid and flexible, are being 
made of various materials, as are fit- 
tings and attachments such as shower 
heads. 

Furniture in the new houses probably 
will be light weight using strong plastic- 
plywood or other laminates for the 
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frame. Molded chairs will most likely 
be without springs or overstuffed pad- 
ding, thinly but comfortably uphol- 
stered by synthetic rubber. Plastics will 
make heat-, alcohol-, and water-resistant 
tops for tables and desks. Entire bath- 
room and kitchen units, completely inte- 
grating all the functions of the varied 
types of equipment now extant, may be 
molded of this material. 

Our tableware will most likely reflect 
recent Navy experience with melamine 
dishes and cups, resistant to boiling 
water, to cracking under the impact of 
a broadside and to staining or discolora- 
tion. No doubt some smart manufactur- 
er already is planning a post-war line of 
such crockery for picnic, breakfast and 
tea sets. 


Clothing and Textile Applications 


Fabrics used for upholstery and 
drapes may be woven of various types of 
beautiful and_ stain-resistant plastics 
which are now available in fine deniers 
as yarns and threads. Cottons and wools 
may be mixed with such plastic textiles 
as rayon, nylon and casein. Perhaps 
they will be treated with a moisture-re- 
sistant, insect-resistant and stain-repel- 
lant plastic. Rubber heels and the soles 
of shoes probably will be partly or wholly 
made of a rubber-like plastic. One new 
plastic application is readily vulcanized 
on the same equipment and with the 
same labor now used to vulcanize natural 
rubber, and is said to have excellent flex 
characteristics and to withstand chilling 
to 50° F. without becoming brittle. 

The development of an 800,000-ton syn- 
thetic rubber industry represents a large 
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additional  plastics-producing source 
which, in the event of any slackening in 
the volume of synthetic rubber consump- 
tion, will be ready to turn out moldable, 
extrudable plastic materials at greatly 
reduced costs. Last year the price of 
sytrene, an ingredient of Buna §, 
dropped from 40c to 30c per pound as 
the result of increased plant facilities. 

Your post-war automobile or helicop- 
ter containing many pounds of plastics 
in its body and in working parts, will be 
much lighter, more comfortable, attrac- 
tive and cheaper to buy and operate than 
present-day models. Its entire upper 
section, molded of a single sheet of trans- 
parent, surface-hardened plastic will ad- 
mit the healthy rays of the sun, will not 
reflect glare and will be perfectly stream- 
lined. What I have said is based on what 
already has been accomplished and upon 
what will be available after the war. 
Economic and other factors may throw 
many predictions out of line, but nothing 
will stop the trend toward plastics. 


Savings on Block Sales 


New York Stock Exchange firms now 
not only do 100% of the special offerings of 
blocks of securities, but also approximately 
75% of the secondary (off-board) distri- 
butions which are open to both Stock Ex- 
change firms and non-members, Shields & 
Company, members of the Exchange active 
in the distribution of blocks by both meth- 
ods, reveal in a comprehensive review of 
these ‘activities since the first of the year. 
The Shields study, entitled “New Trends 
in Distribution of Listed Securities,” shows 
that the special offering system has also 
had a marked effect upon the cost of doing 
both secondary distributions and special of- 
ferings. The average discount paid by the 
seller since February 11, 1942, has been 
3.6%, compared with an average cost of 

% prior to the inauguration of the special 
offering system. “The conclusion,” says 
the firm, “is that the greater activity of 
New York Stock Exchange firms in the 
field has resulted in a material reduction 
in the cost of distribution to the seller. 
Many estates have saved large sums as a 
result of consulting member firms of exten- 
sive distribution experience before arrang- 
ing for the sale of sizable blocks of secur- 
ities.” 
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Post-War Capital Demands 


EW capital demands for the first three 

years following the war’s end should 
be not less than $5,000,000,000 for each 
year, according to the Industrial Securities 
Committee of the Investment Bankers As- 
sociation of America, of which Percy M. 
Stewart of Kuhn, Loeb & Co., New York 
City, is chairman. To illustrate the types 
of corporate activities that will require 
much new capital, the committee listed the 
following: 


1. The purchase in whole or in part of the 
plant facilities built by the government; 


. Retooling and replacing worn-out ma- 
chinery with new up-to-date machines; 


. New construction for the manufacturing 
of new products perfected during the 
war and for new plant additions to han- 
dle prospective enormous consumer de- 
mands for standard products; 


. Building up inventories which will either 
be very low or in some cases non-ex- 
istent; 


. Development work in creating new mar- 


kets both at home and _ particularly 


abroad; 


. Building up of balance sheet positions 
of industrial corporations which in many 
cases have been seriously disturbed by 
the effects of the war and the high tax- 
ation rate which has made impossible 
the building up. of sufficient cash re- 
serves to take care of the after-the-war 
conversion period. 


Total railroad capital expenditures of 
$1,000,000,000 a year for ten years follow- 
ing the war are predicted by some author- 
ities, the Association’s Railroad Securities 
Committee reported. Of this $600,000,000 
is expected to come from earnings and de- 
preciation reserves, indicating that the 
roads would enter the public capital mar- 
kets for some $400,000,000 a year. Public 
confidence was said to be returning to the 
carrier securities, “slowly and surely.” The 
financial health of the railroads, on the 
other hand, is considered by the committee 
to be restored except for the lack of credit. 
“Equity money must be attracted and it 
cannot be attracted unless there are suffi- 
cient earnings for dividends and then only 








Nine Months’ Net Income of 385 Companies Having Common Stock Listed on 
The New York Steck Exchange 


—Assembled by Industrial Groups— 


Number 
Reporting 


Industry 
Amusement 5 
Automotive 34 
Building 1: 
Business & Office Equip. 

Chemical 
Electrical 
Finance 
Food 
Machinery & Metal 
Mining fie 2 
Paper & Publishing 
Petroleum 

Railroad 

Retail Merchandising 
Steel, Iron & Coke 
Textile ofr we 

All Public Utilities 
Canadian Companies 
Other Companies 
All Companies - 


*Italics represent decrease. 


Equipment 


Showing 
Net Profit: 
9 Months 


Per Cent 
Change* in 
Group Net 

Income 

(9 Months 

1943 vs. 

9 Months 1942) 


60.9 
24.6 
8.6 
0.9 
10.4 
10.2 
7.4 
13.1 
5.9 
8.4 
8.2 
20.5 
21.6 
12.3 
0.6 
9.1 
3.0 
3.5 
14.2 
11.4 


No. Showing 
Improvement 
(9 Months 
1943 vs. 

9 Months 

1943 1942) 


5 5 $ 7,489 
34 22 158,431 
3 17,441 

4 14,317 

32 162,508 

5 45,341 

7 29,366 

23 90,405 

22 49,482 

19,318 

20,162 

153,052 

360,653 

12,531 

140,424 

10,124 

244,294 

33,569 

20,656 

1,589,563 


Estimated 
Group Net 
Income: 

9 Months 1943 
(theusands) 


Number 
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after a record of dividend payments has 
been established.” 

Large public financing is anticipated in 

connection with a great expansion in avi- 
ation after the war. 
_ “New issues of securities, particularly of 
equities, can probably be quickly sold, but 
the big question is how much new capital 
will be needed during the first years fol- 
lowing the war and how much will govern- 
ment want to supply,” the committee added. 
It was “conservatively” estimated that 
$300,000,000 of new capital would be needed 
within three years after the close of the 
war for equipment on existing domestic 
lines without any allowance for expansions 
or extension into foreign fields. Chairman 
of this committee is John S. Loomis of the 
Illinois Company of Chicago. 


The October and November issues of the 
National City Bank of New York Economic 
Bulletin contain a comprehensive survey of 
the role played by railroads during this 
war and the last one, changes in their 
financial condition, their technological pro- 
gress, and the  sutlook for the future. 
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Public Ownership 
Not Wanted 


By the recent decisive vote of four to one, 
a proposal to sell the privately owned El 
Paso Electric Co. to the city was rejected. 
The S.E.C. had previously ordered the En- 
gineers Public Service Co. to dispose of 
this property and Texas law allows such 
acquisition by the municipality without 
vote. Led by the El Paso Times, submission 
to popular vote was obtained, however. 
Commenting on the results the El Paso 
Herald-Post, active supporter of the public 
ownership drive, remarked: 


“The landslide was caused by the disgust 
of the people over government interference 
in business. Five years ago the proposal 
would more than likely have carried. But 
in the meantime, the people have been treat- 
ed to repeated doses of government inter- 
ference in their affairs, and they haven’t 
liked it. In this community, they took the 
first chance they had to say so. Recent 
elections elsewhere have shown the same 
results. It is a trend of the times.” 














50 YEARS OF FAITHFUL 


PERFORMANCE 








Concluding the second year of operations with our Country 
at War, this Association is, today, in the strongest financial 
condition in our history. Our reserves exceed 10 per cent 
of our Savings Accounts Liability. On January 1, 1944, 
we shall distribute our 103rd consecutive semi-annual Divi- 
dend. An unbroken record of 50 years of Faithful 
performance. After your War Bond Purchases, we invite 
your surplus Savings for sound earnings with Federally 
insured safety. 

May we send you a copy of our Financial Statement with 
details for opening a Pomona First Federal Savings Account? 
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CURRENT FEDERAL TAX NOTES 


PETER GUY EVANS 


Certified Public Accountant (N. 


Y.): Member of New York Bar; 


Lecturer at Rutgers and Columbia Universities 


HE new tax bill, H. R. 3687, to be 

known as “The Revenue Act of 
1943,” is 130 pages long. It will raise a 
little over $2 billion instead of 10% as 
requested by the President. Estate and 
gift taxes are untouched and only minor 
changes are made in the income tax 
rates; a general sales tax was rejected. 


Proportionately the Bill contains a 
large number of direct and _ indirect 
amendments, cross’ references, and 
special rules for the application of the 
effective dates of the amendments. Gen- 
erally, they will not affect 1943 income 
on the calendar year basis. Highlights 
of the new Bill, as sent to the Senate, 
follow: 


Individuals 


Normal tax is upped from 6% to 10%, 
with certain slight changes in some sur- 
tax brackets, because of repeal of the 
Victory Tax. However, no tax can be 
less than 3% of the excess of net income 
over an exemption of $500 for a single 
person, or $700 for a married person or 
head of family, plus $100 for each depen- 
dent (except the first in case of the head 
of family). Personal exemptions remain 
the same, except that where married per- 
sons file separate returns, each may take 
only $500 instead of splitting the $1200. 


The earned income credit is eliminated. 
Federal excise taxes, stamp taxes, and 
import duties are no longer deductible. 


Some withholding exemptions are in- 
creased and others decreased; new with- 
holding tables have been prepared with 
smaller brackets providing for a closer 
approximation of the tax. The tax tab- 
les used by those filing the “simple form” 
1040A have been revised. Blind persons 
are allowed a special deduction of $500 
(more litigation on this point—inter- 
pretation of “blind’). To correct the 
Stuart case (63 8. Ct. 140) income from 
an irrevocable trust for the support of 
children is taxable to the parent-grantor 
only to the extent that it is actually used 
for support, maintenance, etc. A retro- 
active provision (to 1941) makes retro- 
active wage payments ordered by NLRB 
or WLB, or under Wage-Hour Act, tax- 
able to the earner at rates effective when 
the wages were earned. Personal ex- 
emption and dependency credits are to 
be determined as of July Ist, instead of 
prorating by months. 


Corporations 


No changes in rates of normal tax, 
surtax, capital stock tax, or declared 
value excess-profits tax. Tax exempt 
corporations under Section 101, I.R.C., 
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except religious, educational and charit- 
able corporations, must file returns. (Is 
the purpose to secure data on the pos- 
sibility of taxing labor unions, cooper- 
atives and other exempt organizations? 
Or to see whether these organizations 
are complying with the new withholding 
provisions? ) 

Insofar as the excess profits tax is 
concerned: the specific exemption is in- 
creased to $10,000 (from $5,000); cer- 
tain reduction of 1% of allowable credit 
under the invested capital method; the 
tax rate becomes 95% (from 90%), but 
with the 80% overall limitation retained. 
Corporations receiving refunds under 
Section 722 will be listed in the Federal 
Register. Unless justified by legitimate 
business reasons, a deduction, credit, or 
allowance resulting from the purchase of 
a property of bankrupt corporation, 
would be disallowed in the Commission- 
er’s discretion. 


Excise Taxes 


In many cases excise taxes have been 
upped greatly—doubled in some _ in- 
stances. They will terminate six months 
after the war at which time they will 
revert to current rates. Provision is 
also made for the taxation of floor stocks 
of liquor, beer, and wines. Certain post- 
al rates and postal service charges are 
also increased. 


Supreme Court Decision 


Charitable remainder deduction dis- 
allowed. In its first tax decision, the 
Supreme Court decides the issues against 
the taxpayer. Decedent’s will provided 
that residue of his estate be set up in 
trust and all but $100,000 of corpus go 
to certain named charities, on his 
widow’s death. However, the trustees 
in their discretion could invade the 
corpus if it was necessary for the com- 
fort, maintenance, happiness, etc., of his 
widow. The Court holds that the 
widow’s happiness is such a variable fac- 
tor that she might invade corpus; it 
would not, therefore, be possible on de- 
cedent’s death to ascertain what amount, 
if any, might ultimately go to charity. 
The deduction was also disallowed for 
income tax purposes, as the statute ex- 
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plicitly requires income to be perman- 
ently set aside. The Court states there 
is no basis for the income tax deduction 
of amounts whose ultimate charitable 
destination is so uncertain. Merchants 
National Bank of Boston, Exec., v. 
Commr., S. Ct., Nov. 15, 1943. 


Other Court Decisions 


Proceeds of single premium annuity 
contracts held taxable in estate. Dece- 
dent purchased two single premium an- 
nuity policies in which his wife was 
designated as “owner” and “purchaser.” 
However, policies provided that his 
wife’s rights should pass to the insured 
upon her death, and should the beneficia- 
ries (wife and two daughters) die before 
him, then the benefits on his death 
should be paid to his estate. The Court 
holds that the possibility of reverter sub- 
jected the transfers to estate tax under 
the Hallock rule. B. L. Goldstone v. 
U. S., U.S. D.C., S.D. N.Y., July 17, 1943. 

Estate tax on community property. 
Court holds that only one-half of the 
community property acquired prior to 
July 29, 1927, by California residents is 
includible in gross estate of deceased 
spouse. J. W. Overton v. Sampson, 
C.C.A.-9, Oct. 29, 1943. 

Pre-1918 insurance policy proceeds 
taxable. Decedent took out policy in 1911 
on own life, naming wife irrevocable 
beneficiary, with provision that proceeds 
go to his estate in the event that his wife 
predeceased him. The wife survived and 
the Commissioner’ included policy 
amounts in gross estate. The Court holds 
that since the insured retained the power 
to change the beneficiary of his policy, 
the proceeds are properly taxable as a 
part of his estate. Bodell, Evxec., v. 
Commr., C.C.A.-1, Nov. 3, 1943. 


Savings plan trusts taxable as corpo- 
rations. Savings plans involving de- 
posit of investment trust certificates 
with the trustee in separate accounts for 
the planholders are held to be associa- 
tions and hence taxable as corporations. 
Since the plans met five of the charac- 
teristics or attributes of corporate or- 
ganization set forth in Morrissey v. 
Commr., 296 U. S. 344, the Court holds 
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them taxable as corporations. Invest- 
ment of funds could be made only in the 
certificates of the investment trusts 
sponsoring the plans with limited discre- 
tion in trustee and power of substitution 
in the said sponsoring investment trusts. 
Penn. Co. for Ins. on Lives and Grant- 
ing Annuities, Trustee v. U. S., C.C.A.-3, 
Nov. 16, 1943. 

Date for determining value for gift 
tax. Taxpayer created two trusts, one 
in 1936 and one in 1937, and paid the 
gift tax on values as of the dates re- 
spectively created. Court holds, against 
the taxpayer, that for gift tax purposes, 
the two trusts were completed on Dec. 
11, 1939, at which time the donor sur- 
rendered dominion and control over the 
trusts, and not at the time of their crea- 
tion. The values of the two trusts had 
appreciated about 50% between the dates 
of set up and completion. Blumberg v. 
Smith, C.C.A.-7, Nov. 18, 1943. 

Gift tax—valuation of large block. 
Taxpayers transferred in trust 30,000 
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shares of 20th Century-Fox Film com- 
mon stock, returning same for gift tax 
purposes at $11 per share although the 
mean between the high and low on date 
of gift was $14.25. Taxpayers did not 
contend that blockage rule applied but 
contended that economic circumstances 
required a lower valuation. Tax Court 
held that exceptional economic circum- 
stances had not been shown by the 
grantors. V. F. & D. F. Zanuck, Memo 
T. C., Oct. 23, 1943. 


Estate not in process of administration 
and income taxed to heirs. Partner died 
in January 1934 and his debts were paid 
within a year. By agreement the sur- 
viving partner and heirs continued the 
estate in partnership. In December 1938 
an administrator was appointed; about 
three years later he was authorized by 
the Probate Court to continue the busi- 
ness. Tax Court held that the taxable 
years 1937, 1938, and 1939, did not con- 
stitute a “period of administration or set- 
tlement of the estate” and the income 
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was accordingly taxable to the heirs. 
W. A. Frederich v. Commr., 2 T. C. No. 
118, Oct. 27, 1943. 


Estoppel invoked against Govern- 
ment. During 1934 and 1935 taxpayer 
transferred amounts to trusts for benefit 
of two children. Tax Court had wrong- 
ly “allowed” two $5,000 exclusions (gifts 
were of ‘future interests’) in the 1934- 
1935 case. More gifts were made in 
1938. The Government is now estopped 
from raising the 1938 gifts by the $20,- 
000 mistake where the prior years (1934 
and 1935) are outlawed. L. R. Farish v. 
Commr., 2 T. C. No. 120, Oct. 29, 1943. 


Estate tax—optional valuation date 
lost. Where tax return was not timely 
filed, the estate is precluded from valu- 
ing the estate as of a date one year after 
decedent’s death under the optional val- 
uation provision. Therefore, Tax Court 
holds, the estate must be valued as of 
the date of death. H. S. Downe Est. v. 
Commr., 2 T. C. No. 122, Nov. 2, 1943. 


Schackno Act (N. Y.) Trusts—tax 
problems. Series Q and Series F-l 
trusts in 1935 were created under the 
Schackno Act, as independent instru- 
mentalities subject to New York Supreme 
Court supervision. The certificate hold- 
ers as beneficiaries of the trusts were 
entitled to receive entire proceeds less 
expenses. The trustees distributed only 
part of the income reserving the balance 
for certain expenses of the trusts, for 
taxes, maintenance, etc. The Tax Court 
held: 
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(1) each trust was a taxable entity. 


(2) sections 166 and 167 of the 1934 
and 1936 Acts have no application to this 
type of trust; certificate holders are not 
grantors within the intent of such sec- 
tions. 


(3) the reserved (undistributed) in- 
come is not allowable as a deduction to 
the trusts as it is not to be distributed 
currently. 


(4) administration expenses of trust 
are allowable deductions; but since trus- 
tees are not required to keep the corpus 
intact, no deduction for depreciation is 
allowable. 


Series Q and Series F-1 Trusts (Group 
Certs. of N. Y. Title & Mtge. Co.) v. 
Commr., 2 T. C. No. 125, Nov. 17, 1943. 


Rulings, News, Etc. 


Regs. 111. New Regulations on in- 
come tax, 1300 pages, supplant Regs. 103 
but apply only to taxable years begin- 
ning after Dec. 31, 1941. 


H. R. 3363. This bill as submitted for 
the President’s signature provides (1) 
extension of time until December 31, 
1944, for pension trusts to conform to 
the 1942 Act with the proviso that all 
such changes shall be effective as of Jan- 
uary 1, 1944; and (2) extension of time 
for filing Refund Forms 991 under Sec- 
tion 722 on corporate excess profits tax 
relief, within the time prescribed by 
Section 322 of the Internal Revenue 
Code; that is, three years after due date 
of the return with respect to which re- 
lief is claimed. (Will probably become 
law without President’s signature. ) 


T. D. 5306. Permits final income tax 
returns for 1943 of decedent to be filed 
on March 15, 1944, instead of filing 24% 
months after death. 


Merrill Lynch, Pierce, Fenner & Beane, 
New York Stock Exchange firm, has issued 
a booklet entitled “In Part Payment” in 
which it appeals for more generous sup- 
port of educational and charitable institu- 
tions, and discusses several methods of 
giving in the light of present taxes. 
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CLARIFYING SOME PHASES OF 
EMPLOYEES’ TRUSTS 


ARTHUR STEDRY HANSEN 
Consulting Actuary, Chicago 


HE theme of the 1942 law on pen- 

sion trusts is discrimination. In 
looking at the law as a whole four major 
items appear to be involved. First, the 
objective, namely, discrimination; sec- 
ond, the exclusive benefit of employees, 
and the benefits are reasonable; third, 
a specific basis of taxing benefits to the 
employee; and fourth, the amount of de- 
ductions allowable to employers for pay- 
ments into qualifying plans. 


1. Discrimination may be of two types. 
The law specifically refers to discrim- 
ination in benefits or contributions. 


Actually, the discrimination in contribu- 
tions is rather a minor problem. The 
major discrimination is in terms of bene- 
fits; the benefit schedule must not be dis- 
criminatory in favor of the highly com- 
pensated. The law provides four groups 


for whom there must be no favorable 
discrimination, but, for practical pur- 
poses, only the highly compensated group 
need be considered to arrive at all the 
practical answers. 


The other type of discrimination, not 
mentioned directly in the law, is that 
which might arise in the vesting pro- 
visions or in the termination or liquida- 
tion provisions. If a trust is continued, 
the vesting provisions and the termina- 
tion provisions might not be important. 
Today, however, peculiar conditions exist 
because of the war activities. Funda- 
mentally, it would be desirable for in- 
dustries with unusually large. profits to 
set at least some of them aside now to 
meet future costs. A number of plans 
will be created in which the possibility 
of continuing is not very great. In other 
words, the Treasury is concerned about 
having plans created where the contribu- 
tions made in this year or maybe two or 
three high-profit years are diverted, 
upon liquidation or termination, only to 

From address before Mid-Continent Trust Con- 
ference. 


the higher salaried employees, at the 
expense of the lower-salaried employees. 


A rule of thumb has been devised 
which, in substance, provides that if the 
costs of the benefits, assuming the bene- 
fits are not discriminatory, are provided 
for, or are vested, over a period of not 
less than ten years in any individual 
case, no discrimination because of the 
vesting or liquidation provisions will 
exist. This rule may be generally used 
although it will not apply in every case. 


Reasonable Benefits 


2. There has been considerable discus- 
sion by many persons that, if a plan pro- 
vides a ceiling of something like 40 or 
50 per cent of the total contribution, or 
some figure such as six, ten, fifteen thou- 
sand dollars on the high-salaried people, 
the plan will, in a sense, meet the tests 
of discrimination and will be for the ex- 
clusive benefit of the employtes, and the 
benefits will be reasonable. This is not 
necessarily true. There is no percentage 
that can be applied to determine whether 
or not the plan is reasonable when lim- 
ited to the high-salaried employees. It 
depends entirely upon the structure of 
the plan and the employees included in 
the plan. Any percentage limitation 
would be discriminatory against the 
smaller organization, in favor of the 
larger, and the reasonableness of bene- 
fits cannot be determined specifically. If 
a uniform benefit formula is provided, it 
is not necessary to have a ceiling for top 
employees. It may be very desirable for 
other reasons, but it is not necessary in 
order to meet the reasonable limitation. 


The application of the reasonable lim- 
itation will be essentially the same as is 
now used in determining reasonableness 
of salary. If the value or cost of the 
portion of the benefit accruing to an in- 
dividual during the year, together with 
the salary and other payments, is within 
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the same reasonable limits that would be 
applied to the salary alone, then presum- 
ably it will have met the reasonableness 
test. 


Taxes on Employee 


8. The basis of taxation to the em- 
ployees is defined rather clearly in the 
new law. A very peculiar problem arises 
in this respect. Originally it was in- 
tended to eliminate all discriminations 
between all types of plans. The provis- 
ions relating to pension and profit-shar- 
ing plans were in Section 165, the trust 
section in the law, and instead of set- 
ting up a section which would deal with 
all types of plans, Sections 165 which 
deals only with trusts was modified. A 
reference to the insured type of plan 
was made in Section 23(p) (which deals 
with deductions) rather than in Section 
165, the thought being at the time that 
such provisions would result in equal 
treatment because it referred back to 
Section 165. Actually, however, there 
are two or three distinctions which arise 
because of that peculiarity. 

Probably the most important one has 
to do with death benefits. Whether the 
plan is a trust or an insured plan, if a 
death benefit is included on the basis of 
insurance (that is, having either a direct 
insured plan or having a trust which buys 
an insured contract) the benefits payable 
upon death will not be subject to income 
tax because they will be treated as life 
insurance. However, the premium re- 
quired to meet the costs of such insur- 
ance on a term basis (the death benefit 
in the insured contract) is considered as 
current income and is taxable currently 
to the employee. Such insurance pre- 
mium is not covered in Section 23(p) as 
a deferred benefit but is covered in Sec- 
tion 23(a) as a current expense. 

In a trustee plan, even though a death 
benefit or a widow’s benefit is included, 
the costs of such death protection are not 
taxed to the employee currently, but 
rather the benefits, when they are paid, 
will be taxed to the beneficiary as though 
the beneficiary were the employee. A 
definite distinction between an insured 
plan and a trust plan therefore exists. 

There are, in a sense, some tax advan- 
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tages in carrying insurance risks in the 
trust. However, such a condition is rela- 
tively bad because it may lead to carry- 
ing the insurance risk in the trust where- 
as, actually, if there is any sizable death 
benefit involved, other than one payable 
over a long period of years such as a 
widow’s annuity, it is obviously desir- 
able, particularly in a small group, to 
have that risk distributed or insured. 
The law thus tends to create a condition 
which is not actuarily sound, namely, 
carrying large death risks in a trust. 


Employer’s Tax Status 


4. The limits on deductions for quali- 
fied plans fall into two categories: pen- 
sion plans and profit-sharing plans. The 
limitation for profit-sharing plans is 15 
per cent of the payroll of the employees 
included in the plan, increased to as much 
as 30 per cent in subsequent years if 
there have been some previous years in 
which the maximum contribution has not 
been made. 

In a pension plan, the deductions are 
limited to the costs of providing the 


benefits spread over a period of time. 
There are three types of limitations. 
One applies to plans in which the costs 
are less than 5 per cent of the payroll. 
In such cases, there is, in a sense, no 
limitation other than the 5 per cent of 


the payroll. It is necessary to certify 
these costs to the Treasury once in five 
years. 

If the costs exceed 5 per cent (inciden- 
tally, they may exceed the 15 per cent 
applicable to profit-sharing plans), two 
specific bases of determining limits are 
provided. One is the so-called (ii) basis, 
implying that the cost can be provided 
for over the remaining future service of 
the employees. In the regulations, how- 
ever, there is a little sentence at the end 
of this section which says, in substance, 
that, while any reasonable method can be 
used for determining the costs under this 
limitation, if the results fund faster than 
the amounts allowed under the (iii) lim- 
itation, the approval of the Commission- 
er must be obtained. 

At the present time the Commissioner 
is not prepared to give specific approval 
for any method, so, in effect, either the 
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rule of thumb previously mentioned 
(spreading the costs of each individual 
over ten years) or the so-called (iii) cal- 
culation are the only practical possibili- 
ties. 

The (iii) limit on the allowable deduc- 
tion is the normal cost (determined by 
assuming the plan had been in existence 
during all the past periods) plus 10 per 
cent of the past service liability. This 
liability consists of the accumulation 
which would have then resulted had all 
past normal costs been paid as required 
in the past. There are many variations 
and incidentally a few loopholes possible 
in the determination of these limitations. 
The regulations indicate that the limit 
is 10 per cent of the total prior liability 
which means, in some cases, that plans 
can actually be funded under (iii) in 
considerably less than 10 years, whereas 
normally the impression has been ten 
years, or about twelve years, if interest 
is considered. 

A company having large profits in a 
given year finds it very desirable to make 
a large lump payment for past service 
because, if it is in high tax brackets, 
Uncle Sam would be paying a good por- 
tion of the cost. Under the old law, new 
insured plans were able to obtain as a 
deduction the entire amount of the past 
service payment, even though it amount- 
ed to 100 per cent of the past service 
liability. In the trustee plan, if the en- 
tire amount of past service was paid, the 
employer would have been allowed a de- 
duction of only one-tenth of the amount 
in that year. 

Trustee plans, therefore, were defin- 
itely discriminated against. The new law 
makes no distinction between the insured 
and the trustee plans. It increases the 
deductions allowable under trustee plans 
for past service to 100 per cent of the 
contribution, provided the contribution 
does not exceed 10 per cent of the maxi- 
mum past service liability, and reduces 
the allowable deductions on insured plans 
from 100 per cent of the total past ser- 
vice cost, to the same as the amounts al- 
lowed under a trust plan, namely, 100 
per cent of 10 per cent of the liability. 


In passing the law Congress made some 
major changes at the very last minute. 
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Under such circumstances it was impos- 
sible to give much thought to the lan- 
guage used. A number of things not an- 
ticipated were the result. 

Because of the shortness of time, it was 
necessary to add in a little phrase in sev- 
eral places, namely, “as determined by 
the Commissioner.” In other words, 
since it had been impossible to think 
through the answers to some of the prob- 
lems which had arisen in the last few 
minutes, the responsibility was passed to 
the Commissioner to fill in the details. 
What actually happened was that the in- 
terpretations of so-called details really 
developed into the determinations of the 
policy of the entire legislation. 


Congress put down some words to the 
effect that a plan must not be discrim- 
inatory. Then they added, as an after- 
thought, that certain types of plans 
would not be considered discriminatory 
in and of themselves. One of them is a 
plan which includes only employees earn- 
ing $3,000 and over. Fundamentally 
such a plan must be discriminatory in 
favor of the highly compensated, be- 
cause it must exclude all below $3,000. 
The Commissioner then must find some 
basis for approving a plan of that type 
and try to reconcile these two concepts. 

The first approach was to find out why 
there ever was a $3,000 or over plan. 
The only answer that I have heard to 
date is that it supplements social secur- 
ity which takes care of people: up to 
$3,000. The Commissioner agrees that 
the argument sounds reasonable. If it 
provides benefits comparable to those 
provided by social security for people 
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. under $3,000, the plan is not necessarily 
discriminatory in favor of the highly 
compensated, because it is treating them 
all alike. The language of the law then 
has meaning. 

Another provision says that the bene- 
fits may vary in proportion to salary. 
The Commissioner then has an additional 
basis upon which to justify some of these 
plans. The result, then, is that the regu- 
lations provide that any plan including 
only employees earning $3,000 and over 
will not be considered discriminatory if 
the benefits do, in fact, when added to 
social security benefits, provide a total 
benefit which is not discriminatory. This 
gives rise to the famous word which has 
been used in this connection, namely, “‘in- 
tegration.” 

The regulations provide that, if a plan 
is integrated with social security, it is 
not discriminatory. Many persons have 
argued that there never was any thought 
of social security integration in the 
minds of Congress when the law was 
passed. While this is probably true, 
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Congress passed the buck to the Com- 
missioner, setting certain limits within 
which the Commissioner could work, and 
those limits, so far as the Commissioner 
is concerned, are indicated in the so- 
called integration formula. So the Com- 
missioner was not, in a sense, attempting 
to restrict plans; his approach to the 
problem was to see how many plans he 
could approve, how many he could justify 
and how far he could go without calling 
them discriminatory. 

In an analysis of some 550 plans made 
just before the regulations were issued 
there were approximately 70 that includ- 
ed only employees at $3,000 or over. 

In terms of some tests that were made 
roughly at the time the regulations were 
being tested against this integration 
formula, only two or three of the 480 
plans including all employees would have 
failed to meet the test, and these could 
have been modified very easily. Of the 
70 “restricted” plans only about eight 
would have qualified. The results im- 
mediately indicate that discrimination is 
almost inherent in a plan which includes 
only employees of $3,000 and over, and 
is almost inherently absent in plans that. 
cover all employees. 


Integration and Profit-Sharing 


The problem of a profit-sharing plan 
meeting the integration test has not yet 
been answered. There are two theories. 
One is that as much discrimination must 
be permitted in a profit-sharing plan as 
is permitted in a pension plan. The 
amount of discrimination in a pension 
plan is measured by integration. If the 
value of the benefits in an integrated 
pension plan is translated back to con- 
tributions, and the distribution of the 
contributions in a profit-sharing plan is 
not more discriminatory than that ob- 
tained by converting the discrimination 
allowed in a pension plan, the resulting 
plan falls within the discriminatory lim- 
its. 

The other theory arises because of the 
possibility of a certain loophole in pen- 
sion plan deductions. A profit-sharing 
plan is not limited to the costs of benefits 
as such. The only limit is 15 per cent of 
included payroll the first year and as 
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much as 30 per cent in some subsequent 
profit years. If the theory of the pen- 
sion plan were used for the basis of the 
profit-sharing plan, larger deductions 
would be available because the limita- 
tions on profit-sharing would, in many 
cases, exceed the limitations which would 
be applicable to the pension plan that 
was required to be integrated. So, the 
other theory is that profit-sharing plans 
will not generally be approved unless the 
distribution of the company’s contribu- 
tion is in proportion to the salary of em- 
ployees; no weighing to any extent for 
past service will be permitted. A num- 
ber of the plans established in the last 
few years tend to weigh the service or 
the age in such a way as to get more of 
the benefits of a retirement plan but still 
have a profit-sharing basis. Those plans 
may be in for some trouble. 


Fashions in Plans 


Originally all plans were trust plans. 
Subsequently the trend changed defin- 
itely to group insurance; then to a com- 
bination of group and individual insur- 
ance. At the present time, the trend has 
been very much changed; we can’t tell 
just where it is going, except to say that 
it is definitely away from exclusively 
insured plans. The new plans are most- 
ly trust plans, a mixture of trust plans, 
or a combination of trust-insurance 
plans. 


Under the old law it was necessary, in 
many insured plans, to create a trust to 
make the payment of benefits contingent 
so they could not be designated as having 
been vested in the employee and there- 
fore become taxable income to him. 

Under the new law, the theory was 
that it would be unnecessary to create a 
trust, that insured contracts alone would 
be sufficient if they were purchased un- 
der a plan that qualified. The employee 
would not be taxed until he received a 
benefit. On the other hand, when the 
new law was enacted, it was found neces- 
sary that all the refunds on insurance 
contracts be applied toward benefits for 
employees. The result was that in every 
individual contract plan it is necessary to 
have a trust agreement. The trust is re- 
quired for a different purpose now, but 
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it is necessary in every individual in- 
sured contract plan that will qualify. 


The group annuity plans will probably 
be able to qualify without a trust be- 
cause they, by an amendment to their 
plan, can provide sufficient arrangements 
to meet the requirements of the law. 
Generally, the companies originally writ- 
ing group contracts are not now active 
in the field. 


Until last year, plans tended to be con- 
tributory. At the present time there is 
a very definite trend to non-contributory 
plans, the reason being that, in a con- 
tributory plan, the employee must pay a 
tax on the amount of his contributions 
although he does not receive the money 
at the time. If the employer were to re- 
duce the salary by the amount of the con- 
tribution and pay it directly into the 
trust or into the plan, the employee, cash- 
wise, would be just as well off, could be 
just as well off from the point of view of 
benefits under the plan, and he would 
save the tax on that much income. Since 
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many of the plans today are created be- 
cause of the high tax rates on indivi- 
duals, ‘a non-contributory plan is the most 
satisfactory. There are definite admin- 
istrative advantages to a non-contribu- 
tory plan as well. 


Combination Plan 


Today, consideration is being given 
to employees’ trusts by a number of com- 
panies in the variable profit class. These 
companies start with the idea that they 
must have a profit-sharing plan, not a 
pension plan with fixed obligations which 
may not be met in lean years. But the 
typical profit-sharing plan does not meet 
the retirement problem for a whole gen- 
eration. The apparent alternative is a 
pension plan with fixed cost. 

Since neither plan offers a wholly sat- 
isfactory solution, few plans have been 
adopted in such companies. Today the 
revenue laws make possible a combina- 
tion plan which provides the advantages 
of both types of plans without involving 
the disadvantages. Although this plan 
probably takes on the aspects of a re- 
tirement plan more than anything (it is 
immaterial what it is called so far as the 
revenue law is concerned) it is funda- 
mentally a profit-sharing plan. In sub- 
stance it sets up a formula providing 
benefits payable at retirement but the 
employer does not agree to make any 
specific contributions except as future 
profits justify. 

As an illustration, a plan could be set 
up to provide immediate payment of the 
full amount of benefits. The contribu- 
tions during the first years, abnormally 
high-income years, are likely to more 
than provide the cash outlay for benefits 
so that reserves would be accumulated. 
It would not be necessary to set aside 
the entire present value of the benefits 
for the remainder of life at the time of 
the individual’s retirement (that might 
make the plan discriminatory) ; but full 
benefits could be paid and some reserves 
created. If profits continued the follow- 
ing year, benefits are paid and reserves 
increase. If the plan is set up properly, 
and if the earnings continue for a period 
of years, the plan will eventually have 
accumulated sufficient funds to provide 
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past service and, at that time, future 
benefit payments would be guaranteed. 


In the meantime, if a loss year should 
occur, the accumulated surplus from pre- 
vious years might be sufficient to con- 
tinue paying the benefits over a number 
of loss years. If the loss years continued, 
eventually the benefits would gradually 
taper off to nothing. The difference in 
such a plan as compared with the typical 
pension plan is that the money contri- 
buted by the employer is distributed cur- 
rently among the employees on some rea- 
sonably equitable basis rather than held 
in reserve for future payments to a lim- 
ited number of employees. 


A plan with fixed benefits requiring 
certain contributions, which vest in the 
individual employees currently, would 
have to be discontinued if premiums were 
not paid during loss years. In such 
cases, those employees who happened to 
be oldest would get a full guarantee of 
their benefits for the rest of their lives 
while the person who happened to be only 
one day away from the limit would get 
nothing or a future benefit of a very 
small amount. 


Cautions on Acceptance 


A word of warning is, however, wise 
at this point since there are likely to be 
a number of bad trustee plans. The 
group insurance companies, as a matter 
of fact, are not too interested in writing 
the business now, but when they do ac- 
cept business, they have certain limita- 
tions, and they themselves will, within 
major limits, see that there are no bad 
plans at least from an insurance point of 
view. 

The individual contract plans raise a 
different problem because they are usual- 
ly established by insurance salesmen 
rather than by the insurance company. 
Not many are conversant with the prob- 
lems. Plans are quite likely to be pro- 
posed which, in the long run, cannot con- 
tinue satisfactorily. These plans would 
require a trust. It would be wise to in- 
vestigate the plans before you accept the 
trusteeship. 

There isn’t any way of answering 
specifically what is good and what is bad 
now, but at least the common sense tests 
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of reasonableness and equity in view of 
the profit possibilities of the employer 
should be applied. Ordinarily, if plans 
meet these tests, they will be all right. 
Those that are devised to meet some 
technicality or short run condition are 
likely to cause future trouble. 


Discussion 


QUESTION: What is the status with 
respect to wage stabilization on plans 
now being created ? 

Mr. HANSEN: If the plan meets the 
requirements of Section 165, and it is a 
pension plan, ordinarily you will have 
no trouble with wage stabilization. The 
rulings indicate if you have a qualified 
Section 165 pension plan, they will auto- 
matically approve it. If you have a prof- 
it-sharing plan, and payments are to be 
made after a period of ten years, the 
plan will be acceptable under wage stab- 
ilization. This is a rule of thumb, how- 
ever, subject to considerable fluctuation. 


QUESTION: If you should set up a 
profit-sharing plan and make contribu- 
tions to the fund on a basis where 70 
per cent of the contributions were going 
to be distributed on a basis of salary and 
30 per cent on the basis of service, would 
you have difficulty in getting such a plan 
approved? 

Mr. HANSEN: You may for the reason 
that, as I said, there are two theories at 
the moment as to how to treat profit- 
sharing plans. If one theory prevails, 
such a plan would meet with trouble. If 
the other theory prevails, it generally 
would be satisfactory but you might still 
have trouble particularly if it is a small 
group, and if the past service formula 
distributes a disproportionate part of 
this money, even though it is only 30 per 
cent, to the higher-salaried employees. 
About all you can do is to assume that 
you can get it qualified without changing 
it, if you wish to continue it, with the 
hope that somewhere, before too long, 
you will get a ruling. 

QUESTION: Is the trend to combine a 
group insurance policy to cover the con- 
tingency of death before retirement? 

Mr. HANSEN: There is a tendency to 


include widows’ and dependents’ benefits 
jn the pension plan itself. If you have a 
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trust plan of that nature, you can set up 
any scale of benefits you wish, payable 
to the widows. If you have individual 
contracts, you have a peculiar limitation. 
Certain persons will not pass the medical 
examinations; therefore, they have no 
insurance. Those that do pass the medi- 
cal examination can get only a certain 
amount of insurance, ordinarily $1,000 
insurance to $10 monthly annuity. There 
is the possibility in that case of having 
no benefits to some and a specified bene- 
fit to others. 

In the case of the group, you have 
difficulty in meeting the problem be- 
cause in most cases you cannot get an 
adequate amount of insurance to take 
care of the family under a group policy. 
The answer in the group would be to do 
as much as you can with the group, but 
probably to supplement it either with in- - 
dividual contracts or, by using the more 
flexible plan, the trust itself, the theory 
being that, if the benefit is set up in the 
trust, at the time the contingency occurs 
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which makes the benefit payable, you can 
then buy the insurance for that specific 
case. In that way you have complete 
flexibility as to the arrangement of bene- 
fits. 


One of the problems that has arisen 
in group insurance is that, ordinarily, 
there is a ceiling on the amount of bene- 
fit obtainable in a group contract. Two 
or three companies now are writing a 
new type of policy called “group perman- 
ent,” the theory being to meet just this 
problem which is not answered by either 
the individual contract or the group con- 
tract. The only answer now would be a 
trust. The advantage of having a group 
plan is that, at the present time, group 
insurance premiums are not taxable to 
the employee, but premiums on the in- 
dividual contracts for insurance are tax- 
able to the employee. These group 
permanent plans at the present time, 
however, are awaiting approval in Wash- 
ington. Since they have raised the lim- 
its ordinarily included in group insur- 
ance, the plans now take on the aspect 
of a different type of plan from what was 
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ordinarily considered group insurance, 
when the revenue law and regulations 
were made indicating that group was not 
taxable. As a result, some of these plans 
may not qualify, or, if they do, they may 
be taxable the same as the individual 
contracts. 


PENSON TRUST INSTITUTE 


EW YORK UNIVERSITY conduct- 

ed an Institute on Pension Trusts 
on December 2, 3 and 4, at which’ plan- 
ning and tax phases of the subject were 
discussed by well known experts. The 
tax session drew approximately three 
hundred trust officers, life insurance men, 
attorneys, accountants and corporation 
executives from various parts of the 
country. 


Denis B. Maduro, of the New York 
Bar, laid stress upon the fact that, in 
order to qualify, a pension trust or 
profit-sharing plan had to be for the “ex- 
clusive benefit of the employees in gen- 
eral.” Delving into the social philosophy 
underlying employee benefit plans, Mr. 
Maduro pointed out that the Government 
was interested in permanent plans, 
rather than those created only for a high 
tax period. 


Samuel J. Foosaner, chairman of the 
Committee on Federal and State Taxa- 
tion of the N. J. State Bar Association 
and our New Jersey legal editor, dis- 
cussed the important provisions of the 
trust indenture from the tax viewpoint. 
As to coverage requirements, Mr. Foos- 
aner stated that, while generally speak- 
ing any justifiable classification could 
be established under a plan, limiting the 
number of employees to participate un- 
der that plan, the important question 
concerned the end result. “The Treas- 
ury Department is not nearly as much 
concerned with what the trust indenture 
provides, as it is with how it works out 
in operation.” The matter of contribu- 
tions and benefits was reviewed in detail, 
with the speaker pointing out what pro- 
visions would probably be acceptable to 
the Department, as against those which 
would be construed as being discrimina- 
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tory. Impossibility of fund diversion 
under the trust indenture was emphasized 
and illustrative-type language proposed 
to meet the requirements of the law. 

Mr. Foosaner laid considerable stress 
on proper provisions respecting non-for- 
feitability of employee rights. He made 
suggestions to reconcile the right to a 
company deduction in a year when con- 
tributions are made, even though the 
plan does not qualify under Section 165, 
with the privilege of the employer to de- 
prive a dishonest or otherwise undeserv- 
ing employee of benefits under the plan. 
The speaker also touched upon the term- 
ination and basic retirement age pro- 
visions, as well as federal estate tax con- 
sequences in connection with some of the 
more substantial employees covered un- 
der a given plan. 


In reviewing tax cases preceding the 
present act, Sydney Gutkin, former 
Special Assistant to the Chief Counsel 
of the Treasury Department, pointed out 
that in a number of respects the Regula- 
tions as promulgated by the Department 
did not correctly interpret the law. In 
taking issue with the question of social 
philosophy being a motivating cause for 
the encouragement of pension and profit- 
sharing plans, Mr. Gutkin stated that 
primarily the whole question with re- 
spect to statutory requirements was one 
to prevent the avoidance of taxes. The 
speaker recited the facts of the Moore 
and Phillips Lord cases, as well as other 
decisions, speculating on how the courts 
would interpret the law in light of these 
earlier decisions. 


Joint Tenancy 


Discussing the practical and legal phases 
of joint tenancy, including the tax consider- 
ations involved in its creation and operation, 
and also of related forms of property own- 
ership such as community property and 
tenancy in common, William D. Gallagher, 
trust officer, Bank of America N. T. & S. A., 
Los Angeles, told the local Life Under- 
writers and Trust Council last month that, 
while joint tenancy is not to be avoided in 
all events, it is not an “all perfect” ar- 
rangement for property ownership and 
disposition that is suitable in all cases. 
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A will cannot operate upon joint tenancy 
property, since upon the death of one joint 
tenant the entire property immediately 
passes to the survivor through the operation 
of the right of survivorship, which is the 
distinguishing feature of joint tenancy, Mr. 
Gallagher pointed out. This fact is often 
not fully understood by persons who are 
under the impression they may exercise 
some control over the disposition of the 
property by will. 


The determination of whether to place or 
retain one’s property in joint tenancy, with 
effects upon those concerned which may be 
far-reaching, is an undertaking in which 
the final decision should not be dictated by 
partisanship or prejudice, but rather should 
be based upon a true perspective of the 
picture as a whole, which is obtained only 
after careful consideration of the various 
practical phases of joint tenancy, Mr. Gal- 
lagher said. Experience demonstrated the 
wisdom of the individual consulting an at- 
torney, in order that he may fully appre- 
ciate the legal consequences which may flow 
from his act of creating or retaining the 
joint tenancy. 
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NOTES ON TRUST AND 


LOCAL LAW IN FEDERAL TAXATION 


EDMOND N. CAHN. 52 
—Sept. 1943. 


Yale Law Journal 799 


This well written article is divided into 
two main sections. In the first the author 
approaches the question of whether federal 
taxation should be uniform and uninflu- 
enced by local law. He takes several in- 
stances of recent attempts in that direc- 
tion: 1. Sec. 120 of the 1942 Revenue Act, 
relating to taxation of alimony and separ- 
ate-maintenance payments; he _ indicates 
that such uniformity as has resulted has 
been achieved at the expense of social con- 
siderations in a field reserved for state 
control. 2. The new provisions governing 
the taxation of powers of appointment; 
here a substantial measure of uniformity 
has been accomplished with desirable con- 
sequences. 3. Taxation of community 
property in estate of decedent; here, local 
law still prevails but variations will con- 
form to economic realities. In summing 
up this discussion, Mr. Cahn concludes that 
absolute uniformity is not attainable, and 
is at best only a limit to be approached, 
not an objective to be achieved. 


In the second phase of his article, he 
considers “problems incident to determin- 
ation of applicable local law, including the 
procedures involved in ascertaining the law 
of a particular state, conflict of laws is- 
sues, and the function of the Supreme 
Court in such processes.” 


RIGHTS IN WAR SAVINGS BONDS 


52 Yale Law Journal 917—Sept. 1943. 


In this Note, the writer criticizes recent 
decisions applying state rules of testamen- 
tary transfer to defeat the rights of regis- 
tered beneficiaries of U. S. War Savings 
Bonds. After pointing out the errors in 
the rationale of these cases, and citing state 
declaratory legislation effectuating the 
Treasury regulations on this point, the 
author indicates that even under a narrow 
construction of the latter, the rights of a 
beneficiary or co-owner could be sustained 
upon the contract theory of a conditional 
promise for the benefit of a third party, or 
upon the theory applied to joint bank ac- 
counts. 
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INDIRECT PAYMENT OF LIFE INSUR- 
ANCE PREMIUMS 


LLOYD wW. 
1943. 


KENNEDY. 21 Taxes 475—Sept. 


This article analyzes the criteria for deter- 
mining what constitutes an indirect pay- 
ment of life insurance premiums in two sit- 
uations: (1) where premiums are paid from 
funds previously transferred from the in- 
sured to a person in close relationship to 
the insured, and (2) where premiums are 
paid by a corporation on the life of its con- 
trolling stockholder, and the corporation is 
not the beneficiary. The examples given in 
the Regulations are taken from the House 
Committee Report and indicate a wide con- 
notation of the word “indirectly.” The au- 
thor concludes that the test of indirect pay- 
ment should rest on the existence of an 
agency relationship between the insured and 
the premium payor, and suggests the pre- 
servation of proof in each case. 


PENSION TRUST REGULATIONS 


LEON L. RICE, JR. 21 Taxes 486—Sept. 1943. 


Here is a clear analysis of the Treasury’s 
Regulations on pension plans. The author 
indicates that the text on exemption re- 
quirements is praiseworthy while that re- 
lating to employers’ deductions leaves much 
to be desired and will require individual rul- 
ings. The article was prepared before Mim- 
eograph 5539 dealing with integration of 
pension plans with Social Security benefits, 
hence does not consider it. The full text of 
the Mimeograph is appended. 


INTESTATE SUCCESSION BY AND 
FROM THE ADOPTED CHILD 


FRED L. KUHLMANN. 28 Washington Univ. 
Law Quarterly 221—Summer 1943. 


After analyzing existing statutes in this 
country governing intestate succession by 
and from an adopted child (the categories 
listed are very helpful) the author dis- 
cusses the cases which have interpreted the 
statutes and filled in the gaps. Problems 
raised by conflict of laws are dealt with 
also. His conclusion is a proposal for a 
uniform codification of the law. An ap- 
pendix sets forth the citations to the gov- 
erning statutes in each jurisdiction. 
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Assets — Administration — Agreement 
Extending Mortgage Executed by 
Executor Does Not Create New Obli- 
gation 


New York—Appellate Division, 2nd Department 


Emigrant Industrial Savings Bank vv. New 
Rochelle Trust Co., decided Nov. 22, 1943; New 
York Law Journal, Nov. 29, 1943. 


The decedent devised to trustees under 
her Will, realty subject to a mortgage, 
which was security for a bond, the payment 
of which she personally assumed under an 
extension agreement. The holder of the 
bond and the executor made an agreement 
whereby the due date of the bond and 
mortgage was extended and interest was 
reduced. On default in payment of inter- 
est and taxes, the holder of the bond 
brought an action against the executor, who 
defended on the ground that the estate was 
only secondarily liable and that the plain- 
tiff had not foreclosed the mortgage or 
otherwise had resort to the realty. §250 
of the Real Property Law provides that when 
realty is devised subject to a mortgage, 
the devisee must satisfy the same without 
resort to the executor, in the absence of an 
express direction in the Will to the con- 
trary. 


HELD: When the executor signed the 
extension agreement it merely continued 
an existing obligation of the decedent and 
the executor did not create a new obliva- 
tion or liability. Since no new liability 
was created by the executor, §250 must 
control; resort can not be had against the 
executor in the first instance, and the plain- 
tiff must first proceed against the realty. 
The provision in the Will authorizing the 
executor to make mortgages is not in con- 
flict with this view since the executor did 
not make a new mortgage pursuant to any 
power granted to it. 


Compensation — Operation of New 
Statute on Principal Commissions — 
Discretionary Additional Commis- 
sions 


New York—Surrogate’s Court, New York County 


Matter of Hurlbut, New York Law Journal, Nov. 
5, 1943. i 


Under the New York statute prior to 
September 1, 1943, principal commissions 
of testamentary trustees were authorized 
to be awarded at fixed percentage rates for 
“receiving and paying out;” one-half of the 
total was allowed for receiving commissions, 
the remaining half representing the paying 
out commissions was allowed by decree in 
respect of distributions of principal. This 
system was abolished by the new form of 
§285-a S.C.A. effective September 1, 1943. 
The new plan authorizes the withdrawal by 
a trustee out of principal of 110% of the 
amount of income commissions in _ each 
year; and the percentage rates as to income 
commissions were increased. 


In the instant case, the accounting trus- 
tees, one an individual, the other a corpor- 
ation, sought allowance of principal com- 
missions for receiving the fund under the 
prior law. In disposing of various ques- 
tions under the new statute, the Surrogate 
observed that the change made by the new 
legislation was “revolutionary,” that the 
section had been criticized because of seri- 
ous defects, that the court was powerless to 
correct such defects and, in overruling the 
trustees’ contention that they were entitled 
to principal commissions under the former 
statute, Mr. Surrogate Foley 


HELD: (1) By the long established 
rule, commissions are to be awarded under 
the method of computation and at the rates 
fixed by the law in effect at the time of the 
decree settling the account of the fiduciary, 
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unless intent is shown in the applicable 
statute to confine the commissions to a 
definite period or to have a prospective basis 
only from the effective date of the statute. 


(2) The clear intent of the statute was 
that the new rates for principal commis- 
sions should be allowed prospectively only 
and beginning September 1, 1943; therefore, 
principal commissions under the new for- 
mula cannot be based upon any income 
earned upon the trust prior to that date 
and principal commissions can only be al- 
lowed after August 31, 1944. The amount 
of income collected will then be known for 
the first time and principal commissions at 
the rate of 110% of income commissions 
may then be allowed. 


(3) The new section is not retroactive 
so as to permit an allowance of principal 
commissions based upon income earned dur- 
ing any year before September 1, 1943; 
and this is so whether or not receiving com- 
missions on principal were received by the 
trustees. 


The Surrogate characterized as “unique” 
the new section (sub-paragraph 9) which 
authorizes the Surrogate “in his discretion” 
to “allow a trustee additional compensation 
as under the circumstances may be just 
and reasonable if the trustee’s duties have 
been unusually difficult or burdensome, or 
if for any other reason the commissions 
therein provided do not adequately compen- 
sate him for services rendered.” The Sur- 
rogate also observed that the Governor 
recommended the elimination of this sub- 
paragraph in his message approving the 
enactment of the new statute; and said 
further “while it remains in force this 
unsought power and authority necessarily 
should be sparingly, if ever, used by the 
Surrogate.” The Surrogate further stated 
that the words “for any other reason” 
should be limited in meaning to special 
situations in which the trustee’s duties have 
been unusually difficult or burdensome and 
not as a basis for allowance of commissions 
under any other circumstances. 


Finally, the Surrogate observed that no 
question was presented as to the allowance 
of income commissions on income earned 
prior to September 1, 1943, since no in- 
come commissions were sought. 


In Matter of Gazan, New York Law 
Journal, November 13, 1943, a trustee, in- 
‘ter alia, sought additional principal com- 
missions based upon income earned up- 
on the trust prior to September 1, 1943. 
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The request was denied on the authority of 
Maiter of Hurlbut. 


0 - 


Distribution — Heirs Determined as of 
Death of Testatrix — Statutory Share 
of Husband — Necessity of Adminis- 
tration 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Company v. Johnson, 1943 A.S. 
1685; Oct. 29, 1943. 


The will devised the residue in trust to 
pay the income to A, the husband of the 
testatrix, and after her death to pay the 
income to various nieces. There was one 
fund specially provided for, with cross- 
remainders, but they all referred in terms 
to income. There was no specific disposition 
of the principal. The income beneficiaries 
had died, and the question arose as to the 
principal. 

HELD: 1. The testatrix died intestate as 
to the ultimate principal remainder, and it 
went to her heirs. 

2. The heirs were to be determined as 
of the date of the testatrix’s death. 


3. The fund went as intestate property 
and the husband took his statutory share 
regardless of any other interests which he 
received under the will. As there was no 
issue, the husband, under the law in force 
at the date of the testatrix’s death (1884) 
took the entire personal estate. Accord- 
ingly the whole fund went to the hus- 
band, A. 

4. A had died in 1898, and under his 
will all his estate had vested in a nephew, 
B, who died intestate in Oregon in 1932. 
The court held that while technically the 
assets should be paid to the representative 
of A, nevertheless, since he had died 45 
years before, the court could decree pay- 
ment to the estate of the nephew. 


a 


Distribution — ‘'Heirs-At-Law” Held to 
Include Widow 


Illinois—Supreme Court 
Bundy v. Solon, 384 Ill. 137. 


An agreement provided that on the death 
of both donors the real and personal prop- 
erty was to be divided between the “heirs- 
at-law” of each, unless the donors disposed 
of their interests by will. In a suit to con- 
strue the trust, a decree was entered sus- 
taining the contention of the decedent’s 
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children finding that the widow was not an 
“heir-at-law” as the term was used in the 
agreement. 


HELD: The contract indicates the 
donor’s intention that his wife, if she sur- 
vived both donors, was to be included with- 
in the designation “heirs-at-law” and there 
is nothing in the statute that prohibits such 
an interpretation. Until the change in the 
Illinois Act where there were surviving 
children, the widow did not inherit any por- 
tion of the real estate but took an estate of 
dower. The present statute makes the 
wife a qualified heir. It confers upon a 
surviving widow an “absolute estate” in a 
portion of her deceased husband’s estate 
(the size of the interest depending upon 
whether the decedent also left a child or 
children him surviving.) It also gave her 
the right to elect to change the character 
of the estate to dower, assuming such right 
is waived if she fails to act within one 
year. Her interest is in the nature of a 
conditional fee, subject to being terminated 
by her election or death within one year 
without having made an election. In this 
sense, she has a right to be considered as 
an heir because each status must be 
changed by her own act. 


——___o——_—_— 


Life Tenant and Remainderman — 
Accrued Dividends Paid on Liquida- 
tion Become Corpus 


Delaware—Supreme Court 
Cox v. Sellers, 33 A. (2d) 548. 


A will left common and preferred stock 
in X corporation in trust to pay the “in- 
come” to A and gave A a general testa- 
mentary power of appointment over the 
“principal.” The trustees had the power 
to vote for any corporate reorganization, 
etc., or to sell the stock and hold the pro- 
ceeds as principal. Two and a half years 
after testator’s death, X corporation was 
dissolved. The trustees were paid in cash 
for the par of the preferred stock plus divi- 
dends accrued for five years. 


HELD: The accrued dividends should 
be treated as principal. Any difference be- 
tween a sale of the stock (which would 
have included the accruals) and liquidation 
of the stock on dissolution is technical. “Es- 
sentially, it was a sale, and, for the ac- 
complishment of the testator’s purpose, 
must be so regarded.” 
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Powers — Appointment — Effect of In- 
ter Vivos Exercise in Favor of 
Creditor 


New Jersey—Court of Chancery 
U. S. Trust Co. vs. Montclair Trust Co., 133 N. J. 
Eq. 579. 


The donor’s will granted a life estate to 
A, to whom she gave a power to appoint 
the principal “in order to enable him to 
make such legacies as he may desire, to his 
heirs, relatives, friends, or for charity.” 


Subsequent to the donor’s death and pur- 
suant to agreement, A executed a will in 
which he appointed complainant to receive 
an amount equal to a debt due him. There- 
after, he revoked this will, making a new 
one, under the terms of which he exercised 
the complete power of appointment in favor 
of his son and daughter. The debtor’s 
estate being insolvent, complainant turned 
to the unexpended residue of the donor’s 
estate to satisfy his claim. 


HELD: The complainant is not entitled 
to recover. It was within the prerogative 
of the debtor to appoint waomever he chose. 
His power to appoint was through his will 


‘only and not through any deed or other in- 


strument effective in his lifetime. “Up to 
the last moment of his life, he was to have 
the power to deal with the share as he 
thought best.” 


While the donee’s creditors might gener- 
ally look to the appointed fund after his 
own estate is exhausted, the complainant’s 
bill, not being framed to protect all the 
creditors, must be dismissed. 


At your service in Memphis 
with complete trust facilities 


and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 


BANK AND TRUST COMPANY 
Memphis, Tenn. 





594 


Taxation — Estate and Inheritance — 
Inheritance Tax Is Assessed Against 
Each Gift and Should Be Deducted 
Therefrom Before Distribution 


Illinois—Supreme Court 

First National Bank of Chicago v. Hart, 383 Ill. 

489. 

The Supreme Court affirmed the Appel- 
late Court decision reported heretofore in 
75 Trusts and Estates 624 (Dec. 1942). De- 
fendant argued in the higher court that 
because of the credit of 80% allowed upon 
the Federal estate tax, by reason of said 
inheritance tax actually paid, of which they 
were assessed the larger part, they con- 
tributed more to the common tax burden 
than the plaintiffs and were therefore en- 
titled to contribution from the plaintiffs 
as trustees. In support of their argument 
they cited Riggs v. DelDrago, 317 U. S. 
95. The Supreme Court decision is interest- 
ing in that it is the first case in which the 
DelDrago decision was considered in IIli- 
nois. The court flatly stated that in the 
absence of statutory enactment directing 
otherwise, the Federal tax must be con- 
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sidered as a charge against the whole of 
the estate and not against the individual 
shares (citing the DelDrago case) unless 
otherwise specifically directed by the tax- 
payer. Illinois has no provision relating 
to the incidents of the burden of the Feder- 
al estate tax and it must therefore fall 
directly upon the corpus of the estate and 
be considered an administration expense. 
The fact that inheritance taxes are allowed 
as a credit on Federal estate taxes does not 
alter the situation with respect to the na- 
ture and effect of the two taxes. If de- 
fendant’s contention were followed, it 
would result in disregarding the establish- 
ed natures of the two taxes, giving to the 
Federal tax the character of a succession 
tax and to the inheritance tax the character 
of an estate tax, contrary to the express 
legislative intent to assess the inheritance 
tax only upon the amount of the estate 
distributed to the taxpayer. 


a 


Wills — Probate — Liability of Attorney 
Who Gave Erroneous Advice 


New York-—Sup. Ct., N. Y. Co., Sp. T. Ill 
Gimbel v. Waldman, New York Law Journal, Nov. 
30, 1943. 


The plaintiff asserted that she was the 
wife of the decedent. By his will she was 
bequeathed $20,000. The will contained an 
in terrorem clause. The plaintiff claimed 
that the defendant, an attorney, negligently 
and incompetently advised her that the 
clause was probably valid and that if she 
were to be unsuccessful in establishing her 
claim as surviving spouse, she might lose 
the $20,000. The plaintiff accepted $25,000 
in full settlement of all of her claims and 
now sued the attorney for the difference 
between that sum and the amount which 
she would have received as surviving spouse 
and also for the amount which she paid to 
the defendant for his fee. 


The plaintiff also alleged that the defend- 
ant negligently and incompetently advised 
her that she must file her election under 
D.E.L. §18 within six months after the 
qualification of the executors and failed 
to advise her that extensions of time for 
such filing could be obtained, and that by 
reason thereof her decision to accept the 
settlement was hurried and she was de- 
prived of opportunity to consult special 
counsel. On a motion to dismiss the com- 
plaint, it was 
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HELD: that the allegations as to the 
alleged failure to advise that extensions 
of time could be obtained and that the 
advice was given primarily to further the 
defendant’s own interest did not make out 
a cause of action founded in negligence. 
The Court further determined that the de- 
fendant was not bound to know all the law, 
was not a guarantor with respect to his 
judgment or advice since the law is not 
an exact science, there was no degree of 
skill at which all differences of opinion 
were absent, that an attorney might be lia- 
ble if the law on the subject involved was 
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clearly defined and of long existence and 
publication, but that on the validity of the 
in terrorem clause there was such a pro- 
fusion of cases and diversified opinion as 
not to make the point free of doubt or de- 
bate, citing Matter of Brush, 154 Misc. 480, 
277 N. Y. Supp. 559, 560. Since the state 
of the law on the point was so unsettled, 
the defendant could not be found negligent, 
even though his opinion was not in agree- 
ment with the Court; and since there was 
no cause of action in negligence, the second 
cause of action to recover the fee paid 
necessarily failed with it. 
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_ “THIS YEAR, LET'S PAY THE BONUS 
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» «and drive even harder on the pay-rell savings plan!” 


Make War Bonds the Christmas Order 
of the Day. Urge your workers to make 
their personal Christmas gifts in the 
form of War Bonds—and practice what 
you preach, yourself! Make this a 100% 
War Bond Christmas—to insure future 
Yuletides of peace and prosperity. 

Make up your own posters to spread 
the “War Bonds for Christmas” story 
across your plant. Tell the story again 
and again on bulletin boards, in plant 
magazine, and pay envelope stuffers. 

But don’t forget your basic, all-im- 
portant Pay-Roll Savings Plan. How’s 
it going? Perhaps it needs a bit of stok- 
ing-up right this very minute, to hold its 
full head of steam against the competi- 
tive demands of the holiday season. 


Well, you’re the man to stoke it! You 
can’t expect it to keep running indefi- 
nitely on last summer’s enthusiasm. See 
to it that your participation percentages, 
and your deduction percentages, both 
end up the year at new levels. 

Every month, now your Pay-Roll Sav- 
ings ought to run well ahead of the 
preceding month. For so many families 
that formerly depended on the earnings 
of a single worker, now enjoy the com- 
bined earnings of several. Such family 
incomes are doubled, trebled, even mul- 
tiplied many times. 

Now’s the time to turn as much as 
possible of these increased earnings into 
War Bonds—War Bonds for Christmas, 
and War Bonds the whole year ’round! 


GIVE THE PRESENT WITH A FUTURE—WAR BONDS! 
This space contributed to Victory by | Orusts and Estates 


This advertisement prepared under the auspices of the United States Treasury Department and the War Advertising Council 


a 





TRUSTS and ESTATES—December 1943 


TOPICAL INDEX TO VOLUME 77 
July-December, 1943 


Page Numbers of Issues Included: 


1- 96 July 
97-184 August 


ACCOUNTING 
Court 
Simplified Cost Accounting for Small Trust De- 
partments—156 
Streamlining Fiduciary Accounting—Suggestions 
Based on Recent Ohio and New York Legisla- 
tion—Hon. Nelson J. Brewer—219 


= 
ASSETS 
Administration 

Agreement Extending Mortgage Executed by 
Executor Does not Create New Obligation—N. 
Y. Dec.—591 

Enemy Interests in Estates and Trusts and Ac- 
tions or Proceedings—Functions of Alien Prop- 
erty Custodian in Respect Thereof—Francis J. 
McNamara—209 

Treasury Form TFR-500 Explained—Suggestions 
for Fiduciaries as to Census of American- 
owned Property Abroad—285 

Business 

A Trustee Tells All—149 

Business Interests in Estates—Arthur C. Holmes 
—555 

Trustees as Business Managers—F. R. MacKelcan 
—152 

3 
ASSOCIATIONS 

Financial Advertisers Convention—457 

Proceedings of Real Property, Probate and Trust 
Law Section—American Bar Association—207 


BANKING RELATIONS 


Cooperation in Bank Management—Participation 
of General and Trust Officers in Company Af- 
fairs—Evans Woollen, Jr.—471 

The Case for the Trust Department—Interpreting 
the Functions, Needs, and Opportunities to 
Bank Associates—Joseph P. Cummings—369 

Will Banks Be Trustees ?—Appraisal of Misgiv- 
ings of Bank Presidents as to the Trust Busi- 
ness—Louis S. Headley—381 


* 
BAR RELATIONS 


A Brief on Lawyer Relations—281 

Are Lawyers Overlooking An Opportunity ?— 
Periodic Estate Review vs. Once-in-a-Lifetime 
Wills—Editorial—205 

Bar-Bank Agreement—206 

Report on Bar-Trust Relations—206 


CHARITABLE TRUSTS 


Bank as Trustee Saves Bequest from Tax—Wis. 
Dec.—90 

Cy Pres Doctrine—Surplus Income to Heirs ?— 
Mass. Dec.—90 

Reverter on Failure to Comply with Conditions— 
Cy Pres—Attorney General as Party—Neb. 
Dec.—406 


185-312 September 
313-408 October 


409-504 November 
505-600 December 


COMPENSATION 


Court Has No Discretion to Allow Fee for Anti- 
cipated Services of Trustee—Ill. Dec.—90 

Fees for Handling Employee Trusts—F. O. Shel- 
ton—546 

Operation of New Statute on Principal Commis- 
sions—Discretionary Additional Commissions— 
N. Y. Dec.—591 

Spendthrift Clause Invalidates Contract with At- 
torney—Dual Capacity of Attorney-Trustee— 
Minn. Dec.—406 


COMMON TRUST FUNDS 


Fidelity-Philadelphia Common Fund Gains—300 

How To Start a Common Trust Fund—Rodman 
Ward—59 

Illinois Gets Common Trust Fund Law—181 

Joint Trust for Cemetery Funds—How the Fidel- 
ity-Philadelphia Trust Company Combines 
Funds for Efficiency—M. D. Hartman—379 

Land Title Reports on Common Fund—300 

Pennsylvania Company Common Trust 
Earns $4.38 per Unit—168 

Peoples-Pittsburgh Common Trust Fund Earns 
4%—64 

Survey of Common Trust Fund Laws—490 

Uses and Limitations of Common Trust Funds— 
Louis S. Headley—465 


Fund 


CONFLICT OF LAWS 


Fraud on Power of Appointment—Mass. 
309 

Law of Testator’s Domicile Applied to Testamen- 
tary Charitable Trust—Law of Situs of Inter 
Vivos Trust Applied to Exercise of Reserved 
Power of Appointment by Will—Md. Dec.—91 

Passive Trust—Revocability—Wis. Dec.—94 


Dec.— 


CORPORATE TRUSTS 


Trustee 
Decentralized Corporate Trust Services—533 


DISTRIBUTION 


Beneficiaries May Nct Terminate Trust by Agree- 
ment Unless Object of Trust Has Been Accom- 
plished and All interests Have Vested—lIIl. 
Dec.—92 

Community Property—Income From Property 
Acquired Prior to 1923 as Subject to Wife’s 
Testamentary Disposition—Cal. Dec.—182 

Debt Offsets Bequest—Term ‘Investment’? Covers 
All Property—N. J. Dec.—500 

Disposition of Funds Due Absent or Unknown 
Beneficiaries—Success of Delaware Law May 
Suggest Action in Other States—Hon. George 
B. Pearson, Jr.—55 

Effect of Statute Making Wife an Heir, Enacted 
After Execution of Instrument Giving Remain- 
der to “‘Heirs’’—N. Y. Dec.—307 





“Heirs-at-Law” held to Include Widow—Ill. Dec. 
—592 

Heirs Determined as of Death of Testatrix— 
Statutory Share of Husband—Necessity of Ad- 
ministration—Mass. Dec.—592 

Heirs of Testator Held to Mean Heirs Determined 
as of the Date of His Death—Mass. Dec.—307 

Illegality of Alimony Release Provision Does Not 
Void Release of Dower in Same Agreement— 
N. Y. Dec.—308 

Illegality of Separation Agreement Provision Re- 
lieving Husband of Duty to Support Voids En- 
tire Agreement Including Husband’s Waiver to 
Take Against Will—N. Y. Dec.—182 

Illegality of Separation Agreement Provision Re- 
lieving Husband of Duty to Support Does Not 
Affect Provision by which Husband Waives 
Right to Take Against Wife’s Will—N. Y. Dec. 
—500 

Interest Payable on Legacies—N. Y. Dec.—408 

Meaning of the Word ‘“Heirs’—What Law Ap- 
plies—Mass. Dec.—500 

Postal Savings Certificates Held Proper Subject 
of Gift Causa Mortis—Ill. Dec.—407 

Rights of Childless Husband in Wife’s Estate— 
Tenn. Dec.—92 

Unattested Paper Distributing Personal Effects— 
Mass. Dec.—93 

U. S. Savings Bonds—Disposition of Bonds in 
Name of Owner Payable on Death to Another 
—N. Y. Dec.—93 

Whether ‘“Heirs’’ Includes Life Tenant Upon 
Whose Death Distribution Is To Be Made— 
Cal. Dec.—407 


DRAFTING 


“Cash”? Bequests Under Wills—138 

Estate Planning—Free or Fee ?—Editorial—443 

Soldiers’ and Sailors’ Wills—The Requirements 
of Formal and Informal Instruments—Everett 
Paul Griffin—263 

Trends in Estate Planning—Henry Koster—35, 
138, 271, 357, 445, 531 


ECONOMIC & FINANCIAL 


Anti-Capitalism Education and Banks—Editorial 
—3l1 

‘‘Business”’ 
—416 

Canadian Subsidy Policy and Price Control— 
Jules Backman—199 

Continuation of Controls 
Morrison—519 

Financing War Without Inflation—5 

Foreign War Economy—29, 127, 347 

Free Enterprise—Past and Future—An Appraisal 
of Business Cycles and the ‘Mature’? Economy 
—Eduard Heimann—13 

Government Plants After the War—414 

Inflation Control—Or Politics ?—413 

“Inflation Danger Exaggerated’’—509 

Inflation: The Alternatives—116 

International Monetary Plans and Prosperity— 
Hon. Robert Henry Brand—335 

Magnitude of Reconversion Job—322 

Misleading Statistics—510 

Moratorium on Dividends ?—350 

Nine Steps Now for Business Planning—24 

Nominal Post-War Reserves—511 

Peace Time Jobs—Alfred Sloan, Jr.—516 

Post-War Employment—Julius Hirsch—122 

Profits and Wages—Before and After Taxes—417 

Renegotiation Savings and Reserves—325 

Reserves for Machines—Why Not for Men ?—7 

Rollback of Prices—324 

Selling. Capital Short—529 


Deposits and Post-War Reconversion 


After War—Herbert 


597 


Subsidies—An Aid to Proper Price Controls—6 

Subsidies and Lend-Lease—104 

Termination of War Contracts—419 

The Debt & Its Implications—Stuart Chase—521 

The Debt—Whose Responsibility 7—Robert Strick- 
land—332 

The Fourth Dimension in War and Peace—Edi- 
torial—129 

The Guaranty of Re-Employment—195 

The Road Away from Revolution—19 

The Role of Forced Savings—102 

$20 Billion for Social Security ?—Cost Appraisal 
of Proposals for Expansion of Coverage and 
of Services—Gerhard Hirschfeld—107 

Wage Rise Routes to Uncontrolled Inflation—513 

War vs. Peace Profitability—101 


e 
EXPENSES 


Analyzing Trust Costs—470 

Operating Economies—473 

Liability of Trust Fund for Attorney’s Fee for 
Representing Beneficiary—Wis. Dec.—93 

“Seeing Red’’—Let’s Look at Cost Facts—J. M. 
Johnston—551 


FOREIGN TRUST SERVICE 


Letter from London—Arthur V. Barber—273 
Mexican Trust Conference—535 


e 
GIFTS 


Gifts of Life Insurance Policies—271 
Selecting Property for Lifetime Gifts—445 


® 
INDIVIDUAL and CORPORATE FIDUCIARY 
Conserving Private Estates—Corporate Trustee- 
ship as Viewed fro mthe Bench—Hon. Allen 
M. Stearne—461 


INSURANCE TRUSTS 


Business 
“Profit Sharing’’-“‘Stock Purchase’ Plan—35 
Life 
Irrevocable Trust of Policies as Equivalent of As- 
signment—Cal. Dec.—94 
Should Life Insurance Trusts be Revoked ?—37 


INVESTMENT POLICIES 


Incentive, Inflation and Investment—Emil Schram 
—895 

Inflation Control 
Sprague—393 

Inhibited Capital—Can Institutional Investors: 
Provide Representation Now Lacking for Small 
Stockholders ?—Edward E. Chase—475 

Investment Policy During an Inflation—Parallels 
Drawn with Inflation in France—C. Herbert 
Rauch—67 

The Institutional 
S. Lawrence—569 


and Investments—O. M. W. 


Investor & Inflation—Joseph 


INVESTMENT POWERS 


All-Round Protection of Massachusetts Rule— 
Mayo A. Shattuck—478 

Massachusetts Rule vs. Legal List—Advantages 
Achieved by Corporate Trustees in Connecticut. 
Operating under the Prudent Investor Rule— 
Willard C. Poole, Jr. & L. K. Elmore—386 

“Prudent Trustee’ Standard Adopted—Legislative 
Enactment of Liberal Investment Rule Described 
—Leavitt R. Barker—174 





Retention of Bank Stock as Trust Investment by 
Trust Company which Became Affiliated with 
Bank—Acquiescence by Settlor Who had Power 
to Revoke—N. Y. Dec.—501 

What Price Trusteeship ?—32 


INVESTMENTS 


Food Industry Developments—Industry Study for 
Investors—291 

Getting the Facts about Federal 
Loan Shares—299 

Investors and Break-Up Values—73 

Low-Cost Housing—A Field for Post-War Invest- 
ment—Louis H. Pink—565 

Plastics in Peace-Time—Industry Study by Trusts 
and Estates—158 

Rails in Post-War Transportation Competition 
R. V. Fletcher—571 

This Plastic Age—Charles A. Breskin—573 

Trustees Surcharged on Self-Dealing—N. J. Dec. 
—308 

What Investors May Expect in Early Peace Days 
~—Edward L. Barnes—482 


Savings and 


LAWS and LAW REFORM 


Drafting a Model Probate Code—R. G. Patton— 
264 

Effect of War Legislation on Trusts and Estates— 
Francis W. Hill, Jr.—265 

Missing Principals, Missing Beneficiaries, and 
Absent Fiduciaries—The Need for Legislation— 
Gilbert T. Stephenson—224 

Modernization of Real Property Law—Sugges- 
tions for Improving Procedure in Transfers of 
Realty—R. G. Patton—79 

Modernization of Trust Law—Legislation Needed 
to Remove Outmoded Principles—301 

Recent Legislation Affecting Fiduciaries—84, 178 

State Legislation Affecting Trusts and Estates— 
Emerson R. Lewis—237 

Trust and Probate Decisions, 1942-1943—-W. Fos- 
ter Reeve III—246 

Trust and Probate Literature, 1942-1943—P. Phil- 
ip Lacovara—251 


LIFE INSURANCE RELATIONS 


Life Insurance as 
Koster—531 

Life Insurance Economics—139 

$20 Billion for Social Security ?—Cost Appraisal 
of Proposals for Expansion of Coverage and of 
Services—Gerhard Hirschfeld—107 


Necessary Surplus—Henry S. 


LIFE TENANT & REMAINDERMAN 


Accrued Dividends Paid on Liquidation Become 
Corpus—-Del. Dec.—593 

Allocation Between Trust Beneficiaries—Some 
Phases of Life Tenant and Remainderman Con- 
flicts Accentuated by War Boom—James M. 
Trenary—215 

Charging Expenses of Unproductive Property to 
Corpus—Incidence of Compensation—Wis. Dec. 
—94 

Contingent Interest of Beneficiary Not Subject 
to Sale—Cal. Dec.—183 

Power to Use Corpus Does Not Make Remainder 
Contingent—Construction of Remainder’ to 
Child of Deceased Child—Wis. Dec.—183 


TRUSTS and ESTATES—December 1943 


LIVING TRUSTS 


Informal Letters as Constituting Declaration of 
Trust—Cal. Dec.—501 

Joint Registraticn or Living Trust?—Dangers of 
Former and Advantages of Latter—Robert E. 
Towey—278 

Passive Trust—Revocability—Conflict of Laws— 
Wis. Dec.—94 


MANAGEMENT 


Personnel 

A Company’s Most Important Investment—27 

Accomplishments of Junior Advisory Board— 
Mark F. Connor—157 

Fighting Fathers—Editorial—321 

The Human Factor in Bank Operations—Bank 
Employment Dignified by Employees’ Manual— 
65 

Trust Training Course—380 


. 
NEW BUSINESS 


Opportunities 
A Fresh Leok at Smaller Trust 
John E. Kirk—455 
Bank Services for Corporate Customers—Editorial 
—349 
What Are Trustees Planning ?—Observations of a 
Trustman in Military Service—Lt. (j.g.) Ed- 
ward A. Berndt, U.S.N.R.—451 
Solicitation 
Are We Selling the Right Man ?—KEditorial—130 


Institutions— 


PENSION TRUSTS 


Beware Pension Straitjacket—549 

Clarifying Some Phases of Employees’ 
Arthur S. Hansen—581 

Fees for Handling Employee Trusts 
ton—546 

Integration Under Pension Regulations—Warner 
F. Haldeman—493 

New Type of Pension Plan—496 

Permanency of Pension Plans—138 

Planning Employees’ Trusts—Paul F. 
399 

Self-Insured Pension Plans and Mortality Risks 
—446 

The New Regulations on Pension Plans—Analysis 
of Treasury’s Rules—Advantages of Trustee 
Service—Gustave Simons—131 

Trusteeship and Insurance in Pension Planning 
—Combination Serves the Client Best—Laur- 
ence G. Hanmer—143 


Trusts— 


F. O. Shel- 


Millett— 


o_ 
POWERS 


Appointment 
Conflict of Laws—Fraud on Powers—Revocation 
of Will by Marriage—Mass. Dec.—309 
Effect of Inter Vivos Exercise in Favor of Credit- 
or--N. J. Dec.—593 
Execution of Power by Will Antedating Power— 
Effect of Provision Vesting Property in a Per- 
son at His Death—Cal. Dec.—408 
Powers of Appointment—Analysis of Taxable 
Status and Releasability—Suggested Amend- 
ments to Law—Leonard M. Rieser—485 
Revocation of Release of Power—N. Y. Dec.—95 
Foreign 
Richt of Named Non-resident to Act as Executor 
—Minn. Dec.—502 
Successor Fiduciary 
Substitute Fiduciaries for Fiduciaries in War Ser- 
vice—Ferris D. Stone—269 





PUBLIC RELATIONS 
Advertising 

Reflections on Trust Advertising—E. Y. Chapin— 
543 

Special Report on Cooperative Trust Promotion— 
Opportunities, Pros and Cons of Jointly-Spon- 
sored Newspaper Advertising of the Trust 
Business—41 


“The Seven Pillars’’ of Trusteeship—460 


Institutional 


America Needs Salesmen—Not Public Relations— 
Human Relations in Private Enterprise—T. 
Spencer Shore—427 

Public Relations Policies 
Jr.,—47 

Reporting the Business Stewardship—Interpreting 
Social and Economic Functions of Corporations 

Enders M. Voorhees—430 
Social Aspects 

Report from Algiers—Post-War Views from the 
Front—S. Sgt. George M. Hakim—147 

What Are Trustees Planning ?—Observations of a 
Trustman in Military Service—Lt. (j.g.) Edward 
A. Berndt, U.S.N.R.—451 


John K. Kinneman, 


REAL PROPERTY 


Modernization of Real Property Law—Sugges- 
tions for Improving Procedure in Transfers of 
Realty—R. G. Patton—79 


SPENDTHRIFT TRUSTS 


Assignment by Beneficiary of Corpus before De- 
liverable to Him is Invalid—Va. Dec.—95 


a 
STATISTICS 


Trust Funds 
Trust Assets and Earnings Up—355 


TAXATION 


Estate & Inheritance 

Charitable Remainders and the 
Henry S. Koster—532 

Gift in Trust Held Within Exclusion Granted by 
Death Duty Law to Gifts as to Which Donee 
Assumes Immediate Possession and Enjoyment 

Eng. Dec.—183 

Inheritance Tax is Assessed Against Each Gift 
and Should be Deducted Therefrom Before Dis- 
tribution—Ill. Dec.—593 

Insurance Proceeds Where Policy Irrevocably As- 
signed—Minn. Dec.—501 

Reimbursement by Beneficiary of Life Insurance 
—Va. Dec.—408 


Estate Tax— 


599 


Rejoinder on Remote Inheritances—Francis Nims 
Thompson—86 

Right of Commonwealth to Intervene in Prora- 
tion Proceedings—Pa. Dec.—310 

Suggested Tax Program—499 

Uniform Law on Double Taxation Approved— 
227 

Who Should Pay Estate Taxes on Property Not 
Passing by Will ?—36 

General 

Appraisal of Treasury’s Tax Program—317 

Business, Investment and Post-War Taxes—Ros- 
well Magill—327 

Current Federal Tax Notes—Peter Guy Evans— 
87, 179, 305, 404, 491, 577 

Federal Tax Policy & Corporate Security—Paul 
Ellis—520 

Sales Tax & Companion Adjustment Needed— 
Roswell Magill—515 

State and Federal Taxation—The Year’s Develop- 
ments Affecting Estates and Trusts—Walter L. 
Nossaman—228 

Still Soaking the ’’Rich’”—A Critique of the 
Treasury’s Tax Proposal—Paul Haensel—421 

Taxation Trail to Totalitarianism—-Chas. H. My- 
lander—497 

Tax Correlation to the Fore—319 

Tax Law Changes Suggested—236 

Tax Outlook During and After the War—Ralph 
R. Neuhoff—197 

The Treasury’s Views 
Paul—118 

Wages and Taxes—101 

Income 

Income Tax Structure Must Be Simplified—320 

Taxability of Annuity Payments Under Will and 
Insurance Contract—Two Cases—Can. Dec.— 
502 


on Taxes—Randolph E. 


WEALTH & PROPERTY RIGHTS 


Anti-Capitalism Education and Banks—Editorial 
~31 

Dwindling Aristocracy of Savings—418 

Not Wanted: American Radicals !—Editorial—441 

Our Savings Supply—Harold G. Moulton—331 

The Capital of Society—200 

The Socialization of Property—Dr. Paul F. Cad- 
man—435 

War ‘“‘Wealth’’—A Delusion—189 


e 
WILLS 


Probate 
Liability of Attorney Who Gave Erroneous Ad- 
vice—N. Y. Dec.—594 
Statutory Limitation on Time to Contest Wills 
Does Not Deny Due Process of Law to Infants 
and Incompetents—Ill. Dec.—96 
Construction 
Provision Disinheriting Children of Son’s First 
Wife Not Against Public Policy—N. J. Dec.— 
311 


BANK AND TRUST COMPANY ADVERTISEMENTS 


ALABAMA— Birmingham 
First National Bank 

CALIFORNIA— Los Angeles 
Citizens Natl. Trust & Savings Bank 281, 525 
Security-First Natl. Bank 63, 151, 248, 385, 469, 585 
Title Insurance & Trust Co. 223 
Union Bank & Trust Co. 135, 389, 538 

San Francisco 

Bank of America, N. T. & S. A. 95, 309, 434 


165, 398, 520 


Wells Fargo Bank & Union Trust Co. 109 


DELAWARE— Wilmington 
Delaware Trust Co. 342 
Equitable Trust Co. 71, 153, 272, 374, 446, 521 
Security Trust Co. 239, 572 
- Wilmington Trust Co. 40 
DISTRICT OF COLUMBIA—Washington 
American Security & Trust Co. 72, 267, 501 
Riggs National Bank 541 





600 TRUSTS and ESTATES—December 1943 


GEORGIA— Atlanta Cleveland 
Citizens & Southern National Bank Cleveland Trust Co. 39, 412 


83, 183, 206, 348, 443, 528 
“agg Z . ‘ { OREGON— Portland 
ss fC 137, 408, 554 
ae Canby « — United States National Bank 30, 380 


ILLINOIS— Chi 
American Natl. Bank & Trost Co. 373 Pp ENNSYLVANIA— Philadelphia 
Chicago Title & Trust Co. Fidelity-Philadelphia Trust Co. 12, 186, 326, 542 
Girard Trust Co. 98, 314, 506 


Inside back cover, 359, 547 
* Land Title Bank & Trust Co. 
City Natl. Bank & Trust Co. 270, 553 
A saat “eh a 46, 139, 311, 337, 472, 580 


Continental-Illinois Natl. Bank & Trust Co. 352 i . 2 

First National Bank of Chicago 1, 185, 409 Philadelphia National Bank Back Covers 
Harris Trust & Savings Bank 100, 360, 568 Pittsburgh 

Northern Trust Co. 306, 338 Fidelity Trust Co. 81, 150, 298, 329, 439, 544 

? First National Bank 211 

INDIANA— Evansville Peoples-Pittsburgh Trust Co. 198, 454 

Old National Bank 218 

Reading 

IowA— Des Moines Berks County Trust Co. 517 
Iowa-Des Moines Natl. Bank & Trust Co. 247, 467 TENNESSEE Memphis 


MARYLAND— Baltimore First National Bank 
Maryland Trust Co. 66, 173, 257, 396, 463, 594 Union Planters Natl. Bank & Trust Co. 
TEXAS— Houston 
MASSACHUSETTS— _ Boston Houston Land & Trust Co. 


Boston Safe Deposit & Trust Co. Inside back cover ; 
National Shawmut Bank VIRGINIA— Richmond 


51, Inside back cover, 241, 498, 514 First and Merchants National Bank 


Old Colony Trust Co. Back Covers 15, 133, 261, 371, 431, 562 
State Street Trust Co. 264, 459 Virginia Trust Co. 27, 259, 346, 453, 587 


Springfield CANADA— Toronto 
Springfield Safe Deposit & Trust Co. 407 Guaranty Trust Co. of Canada 57, 227, 470 
Toronto General Trusts Corp. 117, 196 
MICHIGAN— Detroit 


Bank T Co. 119, 403, 530 
ie Gen Os 148, 968, 645 SERVICES FOR TRUST AND BANK 


National Bank of Detroit 22, 384 OFFICIALS AND ATTORNEYS 
MINNESOTA— Minneapolis Actuaries 
First National Bank 249, 589 Wolfe, Corcoran and Linder 


MISSOURI— St. Louis 235, 401, 496, 


Mercantile-Commerce Bank & Trust Co. es 
97, 313, Advertising 


Mississippi Valley Trust Co. Purse Company 49, 283, 
St. Louis Union Trust Co. Appraisals 
+ oe 115, 346, 388, 426, The American Appraisal Co. 
— amden 
First Camden Natl. Bank & Trust Co. 255, Seshestiond PE Bass 289, 383, = 
Montclair : ‘ : 
Si a a Auctioneers & Appraisers 
4 Kende Galleries 
Becsistewn 91, 125, 231, 366, 444, 


Morristown Trust Co. A 
Parke-Bernet Galleries, Inc. 489, 
Newark 1 e 
National Newark & Essex Banking Co. Plaza Art Galleries, Inc. 


Inside front cover Books 


, Plainfield Commerce Clearing House Inc. 
Plainfield Trust Co. 14, 233, 474 208, 356 
’ > 


NEW YORK— Brooklyn 
Brooklyn Trust Co. 2, Inside front covers po agg &C 
— ittle, Brown Oo. 


Bank of New York 25, 300, 487 Polk’s Bankers Encyclopedia 
Bankers Trust Co. 11, 195, 419 Ronald Press Co. 229, 405, 


Chase National Bank 18, 204, 334, 426, 537 tadae 
Chemical Bank & Trust Co. 304 y bee = bead — Cos. 
Central Hanover Bank & Trust Co. ndustria onsultan 


52, Back Cover, 410 Charles W. Gould 287 


City Bank Farmers Trust Co. 188 Investment Securities 
Guaranty Trust Co. of New York 34, 340, 508 Allen & Co 391 


Manufacturers Trust Co. 75, 368 f P 
Marine Midland Banks 33, 297, 351, 518 Pomona First Federal Savings 


New York Trust Co. 85, 128, 268, 382, 452, 584 & Loan Assn. 576 
Title Guarantee & Trust Co. Inside front covers R. W. Pressprich & Co. 


et —— 69, 159, 293, 387, 477, 567 
Lincoln-Alliance Bank & Trust Co. 78, 250, 433 Selected Federals, Inc. 290, 564 
OHIO— Cincinnati Shields & Co. ‘. 570 

Fifth Third Union Trust Co. Photocopy Machines 
28, 111, 253, 392, 429, 540 American Photocopy Equipment Co. 473 





OLD COLONY 


TRUST COMPANY 
ONE FEDERAL STREET, BOSTON 


T. Jerrerson Coo.ipce Cuanninc H, Cox 
Chairman President 


New England’s 


Largest Corporate Fiductary 


Allied with Tue First NaTIoNAL Bank or BosTon 



















**Twice the Work 
with 
Fewer People’’ 


It’s almost a universal condition 
among banks today—to have to carry 
a heavier load of activity than ever, 
with a reduced staff. 


In spite of this handicap, the banks 
of the Nation are continuing to carry 
on beyond what has been expected 
of them in the past. 


Notable among these is ‘‘3-1’’. 
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